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915 Has 4 we CE LETS 


ENQUIRY 


INTO THE 


Power of Diſpenſin 


Penal Statutes, 


25 C AR. IL Cap. 2. 


_ 


An A& for preventing Dangers which may happen from 


Popiſh Recuſants. | 


S O R preventing Dangers which may happen from Jo- 
| piſh Recuſants, and quieting the- Binds of his: RN Fs 
god Sttbzects, Be tt enacted, &c. That _ _ that 
thall bear any Dffice, Cfvil 02 Wilttary, 8c. o2 ſhall have Com- 
mand 92 Place of Truſt from o2 under his Bazefty, &c. within the 
Realm of England, &c. ſhall perſonally appear iti the Conet of 
Chancery, 92 of the ny hs 02 at the, Court'of Quarter- 
Seſſions in that County where he ſhall reſide within thzee Bonths 
nert after his admittance into any of the ſaid Dffices, and there 
in open Court, take the ſeveral Daths. of Supzemacy andAllegt- 
ance, and ſhall alſo receive the Sacrament of the Lo2d's Supper, 
acco2ding to the Uſage of the Church of England, in,.ſome Pariſh- 
Church,upon ſome Lo2d's-day, immediately-after Otvine Service. 
And every the perſon afo2eſatd, that.doth o2 ſhall n yg 92 refuſe 
to take the ſatd Daths and the Sacrament in the 'tatd Courts, 
and at the reſpecttve times afozeſarhs you be ipſo facto adjudged un- 
capable, and diſabled in Law to all tatents andy purpoſes whatſo- 
ever,to have,occupy,o?2 enjoy, the ſaid.Dffice 02 Emplayment, any 
every ſuch Office and Place ſhall be votd, and is hereby adjudged void. . 
And every- perſon that. ſhall neglect o2 refuſe. to. take the ſafd 
Daths o2 the Sacrament as afozeſaid, and yet after:ſuch neglect 
9 refuſal, ſhall execute any of the ſatd Offices, after the ſaid times 
expired, wherefn he ought tohave taken the ſame,” and being there- 
upon lawfitfly'convicned upon any Jnfo2myationy &c4n auy.of the 
King's Courts at Weſtminſter, o2 at the Aſſizes,.every ſich. perſon 
ſhall fo2feit 5001. to be recovered by him that ſhall.ſuefo2 the ſame, 
And at the. ſame time-when the perſons concerned in this A 
thall take the ſaid Daths, they ſhall likewiſe ſubſcribe the Detlara- 
tion againſt the Belief of Tranſubſtantiation under 'the'fame Pe- 
nalties as by this Ac 1s a" EN LOREL p wa 
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Declaration, F 


Plea. 


(2) 


| EY 4 A Et. 
. If 


Paſchz 2 Jac. " fo the King s=Bench., 


Arthur Godden Plaintiff, 2» au Aion of Debt of. 500 |. 
grountled upon the Ati of 2 5 Cav. 2. for preventing Dan- 
gers from Popifſh Recuſants. 


Sir Edward Hales, Bar', Defexdant. 


H E Plaintiff declares, That the Defendant after #he Fir#t day 

of Faſter-Zerm, 1673. ſc. 28 Nov. r Jac. z. at Hackington mt 
Kent, was admitted to the Office of a Colonel of a Foot-Regiment. 

That being a Military Office, and a Place of Truft under the King, 
and by Authority from the King. 

And the Defenders hel that Office by the ſpace” of three Months next 
after the 2.8' Nov. t- Jac: z. + i. EIS. 

. And from thence, till the time of this Aftion begun, he was and /till is 
an Inhabitant and Refident of the Pariſh of Hackington. - 

And the Plaintiff taking it by Proteſtation, that the Defendant within 
three Months next after his Admiſſion into the ſaid Office of Colonel, did 
not receive the Sacrament in Manner as the Aft direits, but negteted to 
receive it. f 

Avers, that the Defendant did negleft to take the Oaths of Supremacy 
and Aljegiance,” either in the Chancery, or in the Kings Bench, or at. an 
Qgzrter-Sefſons in Kent, or ## the Place where he was refident, eithey 6 
pro Term after his admiſfion to his ſaid Office, or within three Months 
after. j | 
At that the Defendant after ſuch negleF, ſc. vo Mar. 2. Jac. 2. at 

on 2x Kent, did exertiſe the ſaid Office, and ſtill doth, contrary 
to the Statute of 25 Car. 2. for preventing Dangers from Popiſh Recu- 
any. . -S. | 
fe Whereupon the Defendant at Rocheſter, at the Aſſizes held 2.9 Mar. 
2 Jac. 2. was duly Indifted for ſuch his negjett, and for executing the ſaid 
Offce contrary to the ſaid Statute. 

id thereupon daty Convitt, as by the Record thereof appears, where 

ayer the Plaintiff becanie entituled to this 5001. as forfeited by the De- 
endant. ? CN - 

£ The Defendant pleads,that the King within the three Months,7n the De- 
claration mentioned; and before the next Term or Quarter-Seſſjous, after 
his #ihmittance to the ſaid Office, and before his Suit began, [c. 9 Jan. 


£1% >. of his Letters Patents under the Great Seal, and here produced 


in Court, did diſpence with, pardon, remit, and diſcharge (among others) 
the Defendant from taking the ſaid Oaths, and from receiving the Sacra- 
ment, and from fulſeribing the Declaration again#t Tranſubſtantiation 
or 'Tefts in the Af of 25. Car. 2. for. preventing Dangers from Popiſb 
Recufants, or i dny other At; and from all Crimes, Convictions, Penat- 
ties, Forfeitures, Damages, Diſabilities, by him incarred by his exerci- 
fing the Office of Colonel. 

Or by the AA intituled, An A for the Preſerving of the King's Per- 


{on 


(3) : 


An and Government, by diſabling Papiſts from ſitting in either Houſe 
of Parliament. Or by the Adts made in the firft or third Tears of King 
James the Firi?, or the Aits made 5 Eliz. or 2.3, or 29, or 35 Eliz. 

And the King, by his Letters Patents, granted, that the Defendant 
ſhould be enabled to hold that Office in any Place in England, or Wales, 
or Berwick, or inthe Fleet, or in Jeriey, or Guernſey, and to receive 
his Pay or Wages. 

Any Clauſe in the ſaid Afts, or in any. other At notwithſtanding & 
non obſtante, that the Defendant was or ſhould be a Recuſant convitt. 

As by the ſaid Letters Patents doth appear. 

Wherewpon the Defendant prays the Judgment of the Court, whether 
the Plaintiff ought to maintain this Attion. 


The Plaintiff demurr'd generally to this Plea. 
The Defendant joyned in Demurrer. 
Judgment is given for the Defendant. 


—_—__  CCECE 


HE Order I ſhall obſerve in ſpeaking to this Caſe, as to the (Order.) 
Point upon the Diſpenſation, ſhall be this : 

Firs, I ſhall open this A of 25 Car. 2. and ſhew the great Occa- The Ac of 
ſion and Neceſſity for the Making of it ; the Scope and Detign of it ; 25 Car. 2. 
the excellent Remedy it does preſcribe ; and the great Benefit and Se- 
curity that _—_— ariſe to the Nation from it, were it duly obſerv'd. 

Secondly, I thall then diſcourſe briefly of the Nature of Law 7» gene- Of the Law 
ral, as*far only as may be uſeful and pertinent to our preſent Caſe, and 1 general. 
of the great Force and Authority that a Law ought to have, and of the 
oreat Veneration that ſhould be paid to it, eſpecially if the 7rue Relz- 
gion, and the Zonour of Almighty God, the Safety of the Government, 
and the Publick Good and Peace of the Nation depend upon it, as they 
all do upon this Act of 25 Car. 2. | 

Thirdly, In the next place, I ſhall give an Account of the True Na- Of a Diſpar- 
ture (as near as I can) and of the Original and Growth of the Notion fation. 
or Invention call'd a Di/ſperſation, and who were the firſt 4uthors of it, 
and about what time it began, I ſhall endeavour to ſhew the right ſe of 
zt, (if there be any,) and where the jufF Power of granting Diſpenſa- 
tions does reſide, as alſo the abuſe of it, and how that according to the 
late Practice, theſe Diſpenſations are contrary and repugnant to the 
Nature and Properties of Law , tho' they pretend themſelves to be 
Law, they have a different Original and Foundation, and do indeed 
ſubvert Law. 


Firſt, For the Occaſion and Neceflity for Making of this A& of Par- Of this parti- 
liament, and the Scope and Deſign of it, and the Ends aimed at, they cular Act of 
all appear in the Preamble. - IS 

_ The Preamble diſtinguiſhes the King's Subjects into two ſorts : 

7. Some from whom there are great Dangers. 

2. Thoſe who are the Perſons ſubject to thoſe Dangers. | 

The Dangers are from Popiſh Recuſants ; thoſe who are threatned 
by thoſe Dangers, the Act terms them his Majeſty's good Subjects: 

It would be needleſs to tell what thoſe Dangers are, and whence they 
ariſe. | | 

: All 


; [4-3 


Dangers All the times ſince the Reformation, have abundantly diſcover'd 
from Papifts \yhar the Dangers are. There have been a multitude of Acts of Par- 
liament made that have ſtill been fencing againſt thoſe Dangers, which 
_ Fro Jo tufficiently point them out : ſo do the trequent and inceſſant Ad- 
dreſſes from every Parliament for many Years, {etting forth the Dan- 
gers ; and all our Hiſtories and Publick Writings, and eſpecially thoſe 
written and publiſhed by his now Majeſty's Royal Grandfather, King 
James the Firſt, and a multitude more, but above all, the fad event of 
things, and what we all {ee is come to paſs ; theſe diſcloſe to all the 
World, what the Dangers were, and the great need of a further Re- 

medy. _. . 

Their deſtructive Principles, and their deſperate Deſigns and Practi- 
ces, - do abundantly teſtific the Danger trom the one ſort, and the juſt 
tears of the other ſort of Subjects. : 

The Scope thereforc, and the great End that our ACt of Parliament 
had, is to prevent the Dangers from the one, and to quiet the Minds of 
the other ; many former Ads of Parliament which had the ſame end 
and purpoſe proving ineffectual. En | 

The Remedy provided is very ſuitable, and the likelieſt and moſt 
efleQtual that either the Wiſdom or Supreme Authority of the King and 
Parlament could devile, and the very Remedy points out the danger. 

The Danger would be at the heighth of it, if the dangerous-Prin- 
ciples and Practices ſhould but arrive at the Power and Authority, and 
gain that into their hands, (and it was growing apace towards ir) 

The wiſe and proper Remedy therefore provided by the King and 
Parliament, is firſt to diſcover who are Popiſh Recuſants ; to offer a 
Trial and Teſt to all that ſhould be in any publick Truſt and Authority, 

. for it was ſuſpected that there were many Papiſts under the diſguiſe of 
Proteſtants. 

And in the next place, fo to Fence and Guard the Power and Autho- 
rity and all Publick Truſts in the Nation, that they might by no means 
come into the hands of the Papiſts. 

Perſons entruſted with the Power and Authority over the Nation, 
had necd give a ſignal Teſtimony of their Loyalty and _ to the 
King and Government, and of their true Zeal for the Religion eſtablith'd 
by Law. _ | 

The Teſt? ” hc Teſt, as to their Loyalty, are the'two Oaths of Supremacy and 
Allegiance, (and neither of theſe are new Teſts).  - ©. | 

The Teſt, as to Religion, and the true Worſhip of God, are likewiſe 
two, the Receiving of the Bleſſed Sacrament, and the Subſcribing a De- 
claration againſt the Doctrine of Tranſubſtantiation. E-2 

The Temper and Moderation ſhewn by his late Majeſty and'beth 
Houtes, in this At of Parliament, deſerves to be obſerv'd : It is not 
like the Leges Draconis, written in Blood ; this is. no Sanguinary Law. 
It docs not proceed againſt them with Fire and Faggot. 

It does not diſturb them in their Eſtates and Polleſſions ; it does not 
deprive them of the Liberty of their Perſons. Nay, it does not hinder 
them from the Exerciſe of their own Religion (if it may be {o called) 
(1 ſpeak as to our preſent Act of 25 Car. 2. only ). 

It lets them live quietly in their Habitations, without ſo much as put- 
ting any Oath or Teſt upon them, fo long as they live private men. It 
only requires, that it they will be entruſted with Power and Autho- 
rity they ſhould give ſome juſt and reaſonable Security and Aſſu- 


rance, 


(s) 


rance, that they will be true to the Religzon and the Government ellta- 
bliſh'd. | 

If they will be medling with the Power, without giving ſuch ſecu- 
rity, then at their Peril be it : The Law pronounces them uncapable, 
and diſabled, and inflicts Penalties upon ſuch as ſhall preſume to violate 
this Law. 

And it is worth the noting, how ſollicitous and intent the Makers of 
this Law were, that this Teit and Tryal might be taken and perform- 
ed with great folemnity, and that the Law might not be eluded with 
any Arts and Tricks, that no Cheat might be put upon it. All this 
ſhews, that the Law-makers had great expeQation trom this Law. 

The Oaths are to be taken in one of the two ligheſt Courts of We/?- 
minſter-Hall ; the very Hours of the Day are limited when they muſt 
be taken, that is when the Courts are uſually fulleſt ; during the taking 
of them, all Pleas and Proceedings are to ceaſe. | 

There 1s the like care taken concerning the receiving .of the Sacra- 
ment, and of the certifying of it, and plentiful proof to be made of it, 
and then the recording of it. And the like for ſubſcribing the Decla- 
ration 2gainſt the Doctrine of Tranſubſtantiation. 

It were. great pity, that after all theſe pains, they ſhould fignifie 
juſt nothing, and thar ſo high an Authority ſhould be made ridiculous. 
Bur after all this ſecuring againſt the Danger from Popiſh Recu- 
fants, how ſhall we do to ſecure againſt the Danger of Diſpenſations 2 
Suppoſe this Act had containd a Claule in it, declaring, that all Diſpen- 
fations and Grants, with Nox oZ/tante's to the contrary of this Law, 
ſhould have been zp/o fafo void, and had inflicted Penalties upon ſuch 
perſons as ſhould have procur'd them, would this have made it ſtron- 

er 2 
, No : ſeveral Ads of Parliament have been made in divers Caſes, 
with expreſs Clauſes incerted in thoſe Acts, :to make void all Nox ob- 
ftante's to the contrary of thoſe Laws, (which one would have thought 
would have been ſtrong enough) and yet they all came to nothing : 
for the Judges heretofore have refolv'd, that if the King grant a Diſpen- 
ſation from ſuch Laws, with a Special Nox o4/tante to any ſuch Special 


Law, mentioning the very Law, that preſently the force of that Law 


vaniſhes. | 

Therefore, beſide the Diſabilities and Incapacities put upon them, 
further to obviate this Miſchief alſo, and to fruſtrate all contrary Judg- 
ments, and to prevent the Allowance of any ſuch Grants and Diſpenla- 
tions with this AR, by the Opinion of the Judges, or future Reſolution 
of any Court in Weſtminſter-Hall to the contrary, (as if the Law-ma- 
kers had foreſeen this Danger too ) and to give a Rule td Judges in 
ſuch Caſes, when any ſhould happen to come before them, 8+. 


There is this further Proviſion made by this Law, that the granting Judgment gi- 
or conferring of any ſuch Office and Place is by expreſs words adjudged OP Par- 


void. The words are, And is hereby adjudged void. _ | 
It does riot leave the Courts below to Judge it, but this Law before- 
hand gives the very Judgment. It directs the way of trying the Matter 
of Fat by Indictment, &c. and then declares the Judgment upon it, 
and leaves it only to the Judges to apply that Judgment to the parti- 
cular Caſe. | : CEO | | 
May the Judgment of any Inferiour Court controul the Judgment of 
the Suprerme Courts. © | - 
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( 4) 

All the times fince the Reformation, have abundantly diſcover'd 
what the Dangers are. There have been a multitude of Acts of Par- 
liament made that have ſtill been fencing againſt thoſe Dangers, which 
do {ſufficiently point them out : ſo do the trequent and inceſſant Ad- 
dreſſes from every Parliament for many Years, ſetting forth the Dan- 
gers ; and all our Hiſtories and Publick Writings, and eſpecially thoſe 
written and publiſhed by his now Majeſty's Royal Grandfather, King 
James the Firſt, and a multitude more, but above all, the ſad event of 
things, and what we all ſee is come to paſs ; theſe diſcloſe to all the 
World, what the Dangers were, and the great need of a further Re- 
medy. 7 . . 

Their deſiructive Principles, and their deſperate Deſigns and Practi- 
ces, do abundantly teſtifie the Danger trom the one ſort, and the juſt 
tears of the other {ſort of Subjects. | | 

The Scope therefore, and the great End that our Act of Parliament 
had, is to prevent the Dangers from the one, and to quiet the Minds of 
the other ; many former Ads of Parliament which had the ſame end 
and purpoie proving ineffectual. er er | 

The Remedy provided is very ſuitable, and the likelieſt and moſt 
eflectual that either the Wiſdom or Supreme Authority of the King and 
Parlament could deviſe, and the very Remedy points out the danger. 

The Danger would be at the heighth of it, if the dangerous-Prin- 
ciples and Practices ſhould but arrive at the Power and Authority, and 
gain that into their hands, (and it was growing apace towards ir) 

The wiſe and proper Remedy therefore provided by the King and 
Parliament, is firſt to diſcover who are Popiſh Recuſants ; to offer a 
Trial and Teſt to all that ſhould be in any publick Truſt and Authority, 


. for it was ſuſpected that there were many Papiſts under the diſguiſe of 


Proteſtants. 

And in the next place, ſo to Fence and Guard the Power and Autho- 
rity and all Publick Truſts in the Nation, that they might by no means 
come into the hands of the Papitts. | S 

Perſons entruſted with the Power and Authority over the Nation, 
had necd give a ſignal Teſtimony af their Loyalty and —_ to the 
King and Government, and of their true Zeal for the Religion eſtablith'd 
by Law. - - 

” The Teſt, as to their Loyalty, are the'two Oaths of Supremacy and 
Allegiance, (and neither ot theſe are new Teſts). | 

The Teſt, as to Religion, and the true Worſhip of God, are likewiſe 
two, the Receiving of the Bleſſed Sacrament, and the Subſcribing a De- 
claration againſt the Doctrine of Tranſubſtantiation. Ft 

The Temper and Moderation ſhewn by his late Majeſty and'beth 
Houſes, in this At of Parliament, deſerves to be obſerv'd : It is not 
like the Leges Dracons, written in Blood ; this is no Sanguinary Law. 
It does not proceed againſt them with Fire and Faggot. 

It does not diſturb them in their Eſtates and Potleſſions ; it does not 
deprive them of the Liberty of their Perſons. Nay, it does not hinder 
them from the Exerciſe of their own Religion (if it may be {o called) 
(I ſpeak as to our preſent Act of 25 Car. 2. only). 

It lets them live quietly in their Habitations, without ſo much as put- 
ting any Oath or Teſt upon them, fo long as they live private men. It 
only requires, that if they will be entruſted with Power and Autho- 
rity they ſhould give ſome juſt and reaſonable Security and Aſſu- 


rance, 


($] 
rance, that they will be true to the Religzon and the Government ella 
bliſh'd. | 

If they will be medling with the Power, without giving ſuch ſecu- 
rity, then at their Peril be it : The Law pronounces them uncapable, 
and diſabled, and inflicts Penalties upon ſuch as ſhall preſume to violate 
this Law. | | | 

And it is worth the noting, how ſollicitous and intent the Makers of 
this Law were, that this Tett and Tryal might be taken and perform- 
ed with great ſolemnity, and that the Law might not be eluded with 
any Arts and Tricks, that no Cheat might be put upon it. All this 
ſhews, that the Law-makers had great expectation trom this Law. 

The Oaths are to be taken in one of the two higheſt Courts of Weſ- 
minſter-Hall ; the very Hours of the Day are limited when they muſt 
be taken, that is when the Courts are uſually fulleſt ; during the taking 
of them, all Pleas and Proceedings are to ceale. | 

There is the like care taken concerning the receiving .of the Sacra- 
ment, and of the certitying of it, and plentiful proof to be made of it, 
and then the recording of it. And the like for ſubſcribing the Decla- 
ration 2gainſt the Doctrine of Tranſubſtantiation. 

It were. great pity, that after all theſe pains, they ſhould ſignifi 
juſt nothing, and that ſo high an Authority ſhould be made ridiculous. 

But after all this ſecuring againſt the Danger from Popiſh Recu- 
fants, how ſhall we do to ſecure againſt the Danger of Diſpenſations 2 
Suppoſe this Act had contain'd a Claule in it, declaring, that all Diſpen- 
fations and Grants, with Noz ob/tante's to the contrary of this Law, 
ſhould have been zp/o fafto void, and had inflicted Penalties upon ſuch 
perſons as ſhould have procur'd them, would this have made it ſtron- 
ger? | | 

No : ſeveral Ads of Parliament have been made in divers Caſes, 
with expreſs Clauſes incerted in thoſe Acts, -to make void all Nox o4- 
ftante's to the contrary of thoſe Laws, (which one would have thought 
would have been ſtrong enough) and yet they all came to nothing : 
for the Judges heretofore have reſolv'd, that it the King grant a Diſpen- 
ſation from ſuch Laws, with a Special Nox ob/taxte to any ſuch Special 
Law, mentioning the very Law, that preſently the force of that Law 
vaniſhes. | ph 

Therefore, beſide the Diſabilities and Incapacities put upon them, 
further to obviate this Miſchief alſo, and to fruſtrate all contrary Judg- 
ments, and to prevent the Allowance of any ſuch Grants and Diſpenla- 
tions with this Act, by the Opinion of the Judges, or future Reſolution 
of any Court in We/tminſter-Hall to the contrary, (as if the Law-ma- 
kers had foreſeen this Danger too ) and to give a Rule td Judges in 
ſuch Caſes, when any ſhould happen to come before them, - 


There is this further Proviſion made by this Law, that the granting Judgment gi- 
ſuch Office and Place is by expreſs words adjudged _ Par- 


or conferring of any . | 
void. The words are, And i hereby adjudged void. _ 

It does riot leave the Courts below to Judge it, but this Law before- 
hand gives the very Judgment. It directs the way of trying the Matter 
of Fat by Indictment, &c. and then declares the Judgment upon it, 
and leaves it only to the Judges to-apply that Judgment to the parti- 
cular Caſe. | yo + Sy re rr | 

May the Judgment of any Inferiour Court controul the Judgment of 
the Supreme Courts. * by Ke 
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(6) 

Here is more then a threefold Cord to tie it. An Oath, a Sacra- 
ment, a Declaration ſubſcribd. I look upon the two Oaths as one 
Cord. And theſe two Oaths are ſo much alike; and to the ſame effect, 
that Cardinal Be//armine, purpoſing to refute the Oath of Allegiance, 
by a groſs miſtake, bent all his forces againſt the Oath of Supremacy, 

The Piſhop not minding the difference. As King Fames the Firſt, in his Anſwer to 

of Winche- the Cardinal, hath obſerv'd in the Colle&tion of his Majeſty's Works, 

-_ s Colle &]. 263. 

wg The next Cord is the Sacrament. The third ſubſcribing a Declara- 
tion, to remaip on Record to all poſterity. 

And at laſt, a Judgment in the very point by the King and Parlia- 
ment, (the fupremeſt Court of the Nation) which muſt not be con- 
tradicted by any other Court, nor by all the Courts of the Nation put 
together ; this Supreme Court exerciſes its Legiſlative and Judicial 
Power both at once, and ſhall it all at laſt be loſt labour 2 


OfLawin Secondly, Having given an Account of this particular Law, upon 

general. which the preſent Caſe-does ariſe, I ſhall in the next place briefly ſpeak 
concerning Law in general, of what Force and Authority it ought to 
be, which will make way for thoſe Arguments that I ſhall raiſe from 
it. 

For when we know the true Nature of a Law, the Nature and Uſe 
of a Diſpenſation will be better underſtood. 

The Name does oftentimes denote the Nature of a thing. 

The trueſt derivation is that of Lex a Ligando, from its binding 
quality and the obligation it puts upon us ; and this is moſt pertinent 
to the Matter in hand. X 

Laws made The Laws of England (as all juſt and righteous Laws) are grounded 

by __ o originally upon the Divine Law, as their Foundation or Fountain. The 

om Supreme and Soveraign God among the Heathen is yard to have 
the Name of Fupiter quaſi Faris pater : But more immediately Humane 
Laws have their Force and Authority from the Conſent and Agreement 
of Men. 

All Publick Regimen, (fays learned ZZooker in his Eccleſiaſtical Po- 
lity) of what kind ſoever, ſeemeth evidently-to have ariſen trom delj- 
berate Advice, Conſultation and Compoſition between Men. To live, 
lays he, by one Man's Will becomes the Cauſe of all Mens Miſery ; 
this conſtrained Men to come to Laws. | 

A People whom Providence hath caſt together into one Iſland or 
Country, are in effect one great Body Politick, conſiſting of He:d and 
Members, in imitation of the Body Natural, as is excellently ſet forth 
in the Statute of Appeals, made 24 7.8. c. 12. which ſtiles the King 
the Supreme Head, and the People a Body Politick, (theſe are the very 

| ne 5, compatt of all forts and degrees of Men, divided into Spiritualty 

"and Femporalty. And this Body never dies. | 
We our = Ark of the preſent Age, choſe our Common Law, and con- 
{ſented to the moſt ancient Acts of Parkiament, for we lived in qur An-- 

ceſtors a 009 Years ago, and thofe Anceſtors are'{till living in us. 

The Law is the very” Soul that animates this. Body Politick, as 
learned Hooker deſcribes it, the Parts of which Body are ſet to work 
in ſuch Actions as Common Good requires. The Laws are the very 
Ligaments and Sinews, that bind together the Head and Members, 


without which this Body 1s but a Rope of Sand, or like the _ | 
Nebu- 


(F] 


Nebuchaduezzar's Image, Iron mixed with Clay, that can never cleave 
one to another, nor cement. | | 
And fo properly Laws have their name, a Ligando, in this reſpect 
too, viz. trom knitting together, for as they bind by their Authority, 
{o they unite in Aﬀection and ſtrengthen. 
And theſe Laws are made by Publick Agreement, not impos'd upon 
Men againſt their Wills, but choſen by the Prince and People : They 
are fp I may expreſs it in our familiar and ordinary Terms) the 
Articles of Agreement, choſen and conſented to by Prince and People, 
to be the Rule by which all are to ſquare their Actions. Hence the 
Law is term'd, The A and Deed of the whole Body Politick. The Rule 
by which the Prince Governs and the Subject Obeys. I 
From whomſoever the Deſignation of the Royal Perſon is that go- 
verns, whether from Heaven or of Men, be it the one or the other, 
* The Conſent and Agreement of the whole Body Politick, both Head * Gretius de 
and Members, is the Rule of the Government. Fure Bell. & 
David was made King by God's immediate appointment, yet he + 757 
himſelf calld all ae! together to Zebron, and there they made a Co- 
venant with him +: Thus 1s that I am now ſpeaking of, (the Law of the King Fames 
Nation) made by general conſent ; or a Scheme tor the Government, *eFirftin his 
as a late Lord Chancelor terms it in his Survey of the Leviathan. Eve- JP C—_ 
ry Juſt King in a ſetkkd Kingdom is bound to obſerve the PaCtion made Commons ar 
to his People by his Laws. WVWhite-hall, 
But nothing can more lively deſcribe it then the Preamble of the Sta- 7599-7: 537 
tute of 25 Hen. 8. c. 21. where the Lords and Commons addreſling, 
themſelves in their Speech to the King, thus deliver themſelves : 


Namely, 


WW Here this your Grace's Realm recogn;fng no Superior under God, 25 H.8.c.21; 
but only your Grace, hath been and is free from ſubjeftion to 
any man's Laws, but only to ſuch as have been deviſed, made pa obtained 
within this Realm, for the Wealth of the ſame, or to ſuch other, as by 
ſufferance of your Grace, and your Progenitors, the People of this your 
Realm, have taken at their free liberty, by their own conſent, to be uſed 
among them, and have bound themſelves by long uſe and cuſtom to the 
obſervance of the ſame, not as to the obſervance of the Laws of any foreign 
Prince, Potentate, or Prelate : but as to the cuſtomed and ancient Laws 
of this Realm originally eftabliſh'd, as Laws of the ſame, by the ſaid ſufs. 


ferance, conſents and Cuſtoms, and none otherwiſe. 


Upon the ſame ground it is that learned Hooker ſays, that the law- 
tul Power of making Laws to command whole Politick Societies of 
Menbelongs fo properly unto the lame entire || Societies, | Leges nulla alia cauſa n0s 
that. for any Prince or Potentate of what kind ſoever upon tenene quam gyod judicio po- 
Earth (T uſe his very words too) to exerciſe the ſame of 2 recepre ſunt. Ulpian de 
himſelf, and not exther by expreſs Commiſſion imme- *-_ Demum Leges huma- 
diately and. . perſonally receiv'd from God, or elle by ne habent vim ſuam cum fuc- 
Authority derived at firſt from their .conſent , upon 7% 107 modo A ſed 
whoſe perſons 'they impole Laws, it is no better than a _—_ — Rel. in 
meer (Tyranny *). King Fames the Firſt, in his before- hisHiſt. of the World, 245. 
mentioned Speech, ſpeaks much the ſame words. * Fol. 531. 
Laws therefore (fays Zeoker) they are not, which Publick Appro- 
bation hath not made ſo. Approbation may be declard (lays he) ei- 
| er 
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ther.by a perſonal Aſſent, - or by others, by a-Riglt derivd from them, 
as in Parl:aments. "This hath the more Authority, being the Judg- 
ment in a Point of Religion, not of an Hiſtorian or Lawyer, but ot a 
Reverend Divine, and tuch an one as hath been fo great a Champion 
for Authority and Government, and for exact Contormity to Eccle- 
ſiaſtical aus. | 

Some of our late Writers and Preachers have difcours'd quite in ano- 
ther ſtrain. The Noble Author I juſt now cited, calls the Laws, Con- 
deſcentions and Voluntary Abatements of the King's Original Power, 
(fuppoſing his Power at firſt was abſolute). Now that Preamble of 
that Statute which I juſt now read, is directly conttraty in the very 
word (Original.) | | 

Another, (a certain Lawyer, a Knight) in a finall, but bold, Trea- 
tiſe of his, will by no means allow of any limitation of Power, and holds 
it abſurd, to ſay a Government can be mixed or limited. 

A certain Divine and Geographer, in his Hiſtory of the Life of a 
late Archbiſhop, declares himſelt much of the ſame mind with both 
theſe, and many others have trod ſmce in their ſteps. 

I therefore thought it very proper and ſeafonable, to ſhew the Judg- 
ment in theſe Matters of an emizent Divine too, a Perſon in all re- 
ſpe&s without exception, and his Judgment 1s concurring with all the 
ancient Authors in our profeſſion of the Common Law, who being fo 
learned and fo ancient, are therefore the moſt Competent Witneſſes of 
our Engliſh Conſtitution. 

Thar ancient Author of ours, whoſe Book is ſtiled Fleta quia in Car- 
tere Flete de jure Anglicano conſcripfit, in the time of King Edward 
the Firſt , (as learned Mr. Se/Zer has noted in his Diſſertatio ad Fle- 
tam, C. 10. let. 2, 3. | 
| This Author, L. x. c. 5. tells us, Superiorem non habet Rex in Reg- 
no niſi Deum & Legem. Per Legem fattus ei? Rex temperent Reges po- 
tentiam ſuam per Legem. Non quod principi placet Legis habet poteſta- 
tem. "Non quicquid de voluntate Regis ſed quod magnatum ſuorum Confi- 
lo Regia authoritate preſtante & habita ſuper hoc deliberatione & tra: 
datu rette fuerit difinitum. » 

| Brafton, who was a Judge in the time of King Zenry the Third, Lut 
wrote his Book in the time of King Henry the Second , tiles the 
Laws of Fng/and, the ancient Judgments ot the Juſt. And Briton, Bi- 
ſhop of Hereford, who publiſh'd his Book 5 Edw. x. by the Command 
of that King, and as written in the King's Name. . And Sir Gz/ber! de 
Thornton, who was a Chief Juſtice in Edward the Firlt's time, and re- 
duced the Book of Bratton into a Compendium. And Sir Fohn Forteſcu, 
another Chiet Juſtice, and afterwards Chancelor in the time of Zeyry 
the Sixth, writ all to the ſame effect, and almoſt 7oridem verbs. 

7 oy Authors diſcourle altogether of the mperia Legum, as Livy 
Calls 1t, | | 

And Laws thus made by an univerſal conſent, muſt needs be moſt 
£qual, and have a far greater veneration paid them by all ſorts of men. 

The beſt- men are but men, and are ſometimes tranſported with paſ- 
ſion. | 

The Laws alone are they that always ſpeak with all perſons, high 
or low, in one and the ſame impartial voice. The Law knows no ta- 
VOUrites. 

Hence it 15, that Ariſtotle moſt ſgnificantly and elegantly ſays, 

| | That 
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That the Law is a Mind without Aﬀection ; that 15,1t binds all alike, 
and diſpences with none, the greateſt Flies are no more able to break 
through theſe Cobwebs than the ſmaller. 
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Imperatoria Majeſtas Legibus armata eff, ſays the Introduction to Non eget 


the Imperial Law, Thele are the ſureſt Arms and Guard about a 


Baldus, the great Lawyer, ſays, Digna vox eff Majeſtate Regnantis 
Legibus alligatum principem ſe profiters. 

Sir Edward Cook, in his 2 ſyſt. fol. .7. obſerves, that the Nobility of 
England have ever had the Laws of Zrg/aud in great reverence, as their 
beſt Birth-right, and ſo ({ays he) have the Kings of £g/and, as their 
principal Royalty belonging to their Crown. 

He there mentions our King Z#eyry the Firſt, (the Son of him that 
is ſttled ueror.) He wrote to Pope Paſchal in this manner : 

Notum habeat ſanftitas veſtra quod me wvivente (auxiliante Deo) dig- 
nitates & uſus Regni noſtei Anglia non imminuentur. Et fi ego (quod ab- 
fit) in tanta me dejedttione ponerem, Optimates mei & totus Angliez po- 

us id wnlto modo pateretur. ' 

And fol. 98. there is mention of the Letters which all the Nobility 
of England, by aflent of the Commonalty, in the time of Edward the 
Firſt, wrote to Pope Bonzface, viz. Ad Obſervationem & Defenfronem 
conſuetudinum & Legum Paternarum ex Debito preſtiti Sacrament; a- 
Stringimur quete manutenebimus toto poſſe totiſque viribus (cum Dei auxi- 
tio) tefendemus. 

Nec etiam permittimus aut aliquatenus permittemus tam inſolita in 
debita prejudicialia & alias in audita Pominum noſtrum Regem (etiam jt 
_ wellet) facere ſeu quomodo libet attemptare : Sealed with the ſeveral 
Seals of Arms of 104 Earls and Barons. 

And the Noble King Edward the Firſt took no offence at the ſtout 
and reſolute penning . of this Letter : but wrote himſelf to the Pope to 
the ſame effect. | 

And yet it contains in it a kind of a Now ob/tante to what the King 
ſhould do by way of ſubmiſſion and compliance with the Pope. 

Nor is a Juſt Law any reſtraint to a Juſt Liberty, it rather frees us 
from a Captivity and Servitude, vz. to that of our Wills and Paſſions. 
It is true, this obligation and binding of the Law is very uneaſie to ſuch 
Men as will be ſlaves to their Luſts and Appetites. 

. They cry out, let us break thele Bonds aſunder, and caſt away theſe 
Cords from us ; but to ſuch as are virtuous and juſt and pious, the, 
Laws are a Direction and Protection. | 

The Orator truly ſays,Legam id circo omnes ſervi ſumus ut libert eſſe 
poſſimus. The true Engliſh of which is, that ſuch fervice is pertect 
freedom. Hence our Engliſh Laws in Magna Charta are called Liber- 
ties. Concefſimus omnibus hominibus. regui noſtri has libertates ſubſcrip- 
tas, (lays King Henry the Third, in the firſt Chapter of Magna Char- 
ta) which Sir Edward Cook expounds to be meant of the Laws of Eng- 
land ; quia Liberos factant, (lays he). t \ 

And tho' this Statute of Magna Charta run in the ſtile of a Granit 
from-the King, in the word conceſinus, for the honour of the King ; yer 
as he ſays, they were the Common Laws atid Rights of the People be- 
fore, and it was made by the King, Lords and Cominons, as is recited 
by the Statute of 15 Ed. 3..cit. + | t. 
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( 10 ) 
Thus it appears what the true Nature and Properties of a Juſt Law 
are ; of how great Force and Authority a Law ought to be ; how-dear 


and precious Laws have been heretofore to Prince and People, and 
whence they have their Birth and Original. 


The original Thirdly, I come now to that Notion or Invention of a Diſpenfation, 
of Diſpenſa- the Power of relaxing or diſpenſing with a Law, and enquire into the 


tion. 


Original and Nature of it, and the great Miſchict that hath ariſen 
from it. 

The Pretence for the Uſe or Need of a Power of Diſpenſing is this, 
viz. There is no Providence or Wiſdom of Man, nor of any Council of 
Men, that can foreſee and provide for all Events and variety of Caſes, 
that will or may ariſe upon the making of a new Law. 

But a new Law may ſit heavy upon ſome particular perſons, or in 
ſome extraordinary Caſe that may happen, let what care can be taken 
in the perining of it. . : 

It is enough to commend a Law, if it be beneficial to the greater 
number, and be for the publick good ; Laws. are fitted Ad ea que fre- 
quentius Accidunt, and not for rare and extraordinary Events and Ac- 
cidents, as the Romans had no Law againſt Parricide. 

And the Law fays, better is a Miſchief than an Inconvemence. 

By a Miſchief 1s meant, when one Man or ſome few Men ſuffer by 
the hardſhip of a Law, which Law is yet uſeful for the Publick. 

But an Inconvenience is to have a Publick Law difobey'd or broken, 
or an Offence to go unpuniſhed. 

Now from this ſuppos'd and*imaginary defe&t of Law, or ſome par- 
ticular miſchief or hardſhip ſometimes (tho' very rarely ) happening to 
{ome Men, which hardſhip was not foreteen by the Makers of the Law, 
(altho' this is oftner pretended and feigned then hapning in truth) oc- 
caſion hath been taken to aſſert a Power m. the Prince or chief Ruler, 
to diſpence with the Law in extraordinary Caſes, and to give eaſe or 
relaxation to the perſon that was too hard bound or tied to a Law ; for, 
as I obſerv'd before, the Law is of a binding and reſtraining nature 
and quality, It hath the ſame ſpecious pretence as a Law made 31 #.8. 
c. 8. had, which was of moſt deſperate and dangerous conſequence, had 
it not ſpeedily been repealed by the Statute of x E. 6. c. 12. 

The Title of that miſchievous Act of 31-7. 8. is this : 4n Ad that 
Proclamations made by the King's Highneſs, with the Advice of the Ho- 
nourable Council, (meant of the Privy Council). ſhall be obey d and kept 
as tho' they were made by AA of Parliament. e 

The Preamble recites the King, by Advice of his Council, had then- 
tofore ſet forth ſundry Proclamations concerning Articles of Religion, 
and for an Unity and Concord to be had among his Subjedts, which 
neverthelels many froward, . wilful and obſtinate perſons, have wiltully 
contemned -and - broken, not conſidering what a King by his Royal 
Power may do : and for lack of a direct Statute and Law to coherce 
Offenders to obey thoſe Proclamations, which being ſtill ſuffered, 
thould encourage Offenders to the diſobedience of the Laws of God, 
and:ſound too much to the great diſhonour of the King's moſt Royal 
Majeſty, (who may full ill bear it.) 

Conſidering alſo, that ſudden Occaſions fortune many times which 
do require ſpeedy Remedies, and that. by abiding tor a Parliament, - in 
the mean time might happen great prejudice to enſue to the Realm : 

and 
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and weighing that his Majeſty (which by the Regal Power givert him 
by God, may do many things in ſuch Caſes) ſhould not be driven to 
extend the Supremacy of - his Regal Power,-.by wilfulneſs of froward 
Subjects : It is therefore thought neceſſary, that the King's Highneſs of 
this Realm for the time being, with the Advice of his Council, ſhould 
make Proclamations for the good Order and Governance of this Realm 
of England, Wales, and other his Dominiions, from time to time, for 
the Defence of his Regal Dignity, as the Caſes of Neceſlity ſhall re- 

Ire. 

Therefore it is enacted, that always the King, for the time being, 
with the Advice of his Council, whoſe Names thereatter follow, (and 
all the great Officers of State are mentioned by the Titles of their Offi- 
ces only) for the time being,or the greater number of them,may ſet forth 
at all times, by Authority of this Act, his Proclamations,under ſuch Pe- 
nalties, and of ſuch ſort as to his Highneſs and his Council, or the more 
part of them ſhall ſeem requiſite. And that the ſame ſhall be obey'd, as 
tho' they were made by Act of Parliament, unleſs the King's Highnets 
diſpence with them under his Great Seal. 

Here, at one blow, is the whole Legiſlative Power put into the 
King's hands , and there was like to be no further uſe of Parliaments 
had this continued. WT 

Then there follows a Clauſe, that would ſeen to qualifie and mode- 
rate this exceſs of Power , but it is altogether repugnant arid contra- 


dictory in it (elf. 


And the Conviction for any Offence againſt any ſuch Proclamation, | 


is directed not to be by a Jury, but by Confeſſion or lawful Witneſs 
and-Proofs. | | oy 
And if any Offender againſt any ſuch Proclamation, after the Of- 
fence committed, to avoid the Penalty, wiltully depart the Realm, he is 
adjudged a Traytor. ATT | RED 
And the Juſtices of Peace are to put theſe Proclamations into execu= 
tion in every County. And by another ACt of 34, and 35 2. 8. c. 23. 
Nine of the Great Offices are made a Qzorum, &c. for they could not 
get half the number to act under it. + | | 
Fhe Act of 1 E. 6. c. 12. (which repeals the terrible Law ) begins 
with a mild and merciful Preamble, and mentions that Act of King 
HT. 8. which as this Act of E. 6.. does prudently obſerve,. might ſeem 
to Men of Foreign Realms, and to many of the King's Subjects, very 


ſtrict, ſore,extream and terrible ; this AC of King E. 6. does therefore, 


by expreſs mention of- that Terrible Aa, wholly repeal it. . And-16 
that Law (to uſe the Lord Bacey's phraſe) was honourably laid in its 
Grave. "0, 
And God grant it may never riſe again. et nee 
It is very probable, that this Terrible Law was drawn by King Ze- 
ry the Eighth's own hand, by that expreſſion in it, that the King may 
full ill bear the Diſobeying of his Proclamations , and the diſbonour 
done to him by it ; and by ſeveral other Clauſes. "The Hiſtory of the 
Reformation, fol.-262. meritions the Draught of a Bill intended for an 
Act of Parliament, concerning giving the King Power of Erectirig ma- 
ny new Biſhopricks, by his Letters Patents ; upon which the Author 
of that Hiſtory ſays, that the Preamble, and material parts of it; were 
drawn by King #. 8. himſelf, and the 'firſt Draught of it, under his 
hand, is ſtill extant ; and this paſſed the Lords, and was ſent down _ 
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( 12 ) 
the Commons : and this is the very fame Parkament of 3s Z7. 8. when 
this terrible Law paſſed. | 
; Sir Edw. Cook, in his firſt 7»ſt. fel. 99. defines a Diipenſation thus : 
© FO - Diſpenſatio et mali prohibiti provida relaxatio utilitate ſeu neceſſitate 
wy, | / { penſat a. 

So that great utility,or neceſſity are at leaſt pretended for the granting 
of them ; now publick utility and neceffity are the true grounds and 
foundation of all Laws , (which I have already fhewn, bind all Men 
alike, without reſpect of perſon) But a Diſpenſation does untie that 
Knot, or ſlackens and lets looſe that Obligation, as to fome particular 
perſons, and in ſome caſes, and for ſome limited time, at the will and 
pleaſure of the Prince that exerciſes that Power. 

It looks like a Diſpenlation which Naaman the Syrian obtained from 
the Prophet Eliſha. in thi thing (that is in one particular ) the Lord 
pardon thy ſervant to bow down himſelf in the houſe of Rimmon, when 
his Maſter the King did ſo. Ye calls it a Pardon, bur it rather was an 
Indulgence or Diſpenſation that he crav'd. A Pardon is properly of an 
Offence already committed. See Dr. Field, Dean of Glouceſter, in his 
Treatiſe of the Church, printed at Oxford, 1628. fol. 475. what 
a Diſpenſation is, v2z. It is in reſpect of certain perſons, times, places, 
and conditions of men and things. So that a Diſpenſation, permitting 
the Law to retain her wonted Authority, only treeth ſome particular 
perſon or perſons, at ſome times in ſome places, and in fome condition 
of things from the neceſſity of doing or leaving undone that which 
(unleſs it be in conſideration of ſuch particular circumſtances) ought 
to be done. 

A Diſpenſation is of a thing future, to allow of a thing to be done, 
that it may not be accompted for a Crime, and makes the thing pro- 
hibited lawful to be done. And thereupon the Chief Juſtice Yaughar, 
in his -Argument of the Caſe of 7homas and Sorrel, ſeems to take it in 
its right Notion, when he ſays a Diſpenſation obtaind, does Fas dare 
Tho he quarrels with Sir Edward Cook's Defunition of it, and ſays, 
it iS Jgnotum per Tgnotius. But, under his favour, if he diflik'd thar, he 
ſhould have given us a better. Carpere vel noli noſtra, Ge. 

i. I know very well, that there are ſome of late, that do ground this 
Power upon the Soveraignty of the Prince, as if to be Soveraign, and 
to be Abſolute, and So/utus 4 Legibus, were one and the ſame thing, 
As if it were inconſiſtent for a Soveraign Prince to be bound te 
Law. 

A Prince may be a Soveraign, 2. e. no ſubordinate or ſubje& Prince. 
Rex efF qui Regem Maxime not habeat, and yet not abſolute and unli- 
mitted in Power. It is a frequent Argument, and often diſputed in 
our Books, what Law the King is bound to, and where he is not inclu- 
ded in the Law. . 

.. 2+ It hath been argued, that becauſe the Laws are the King's Laws, 
that therefore the King may diſpence with the Laws : this Argument is 
of a vaſtextent iin the conſequence, as that of the Soveraignty 15. But 
it is. not the King alone that makes the Laws, and tho' they are indeed 
his Laws per Emanentiam, and Denominatio ſumitur 4 majore, yet others 
have an hand in the making our Laws, and a Propriety and Intereſt in 
them when once they are made. | 
-» Weſhall be beſt inſtructed in the Uſe and Nature of a Difpenſation, if 
we give ſome Inſtances of particular Caſes, wherein Diſpentitions =_ 
cen 
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been allowed good by our Judges, againſt the Penalties of ſame particu- 
hr Adts of Parliament. For example, 


By a certain Statute, Gaſcozgn Wines and other Foreign Goods were Inſtances of 
prohibited to be imported into this Kingdom, but in Eng/;/h Ships, un- Þ 


der the penalty of forteiting the Goods, and it was a profitable Law for 
the encreaſe ot our Navy and employment of our own Mariners, where- 
in the ſtrength and ſafety of the Kingdom is concerned. This import- 
ing of Foreign Goods in Foreign Ships was the Maium, but it was only 
Malum prohibitum ; that is, it was no offence till the Law made it ſo. 


It was not Malum in fe. It was therefore reſolv'd by all the Judges, 


2 R. 3. fol. 12. that the King might diſpence with this Law, Cum Clauſu- 
la non oſtante, and might give Licenle to ſome particular perſons to im- 
. port ſuch Foreign Goods in Foreign Ships. 
That which before this + AF of Parliament was a common Liberty 
and Trade, by occaſion of this Law, applying the Prerogative of diſpen- 
ſing to it, was now engrols'd into ſome few hands, irom whence a Reve- 


nue it's likely was rais'd ; ſo that it might be ſaid, Sin took occaſion by 


the Law. 

By the Statute of 17 R. 2..c. 5. no Aulnager or Weigher of Wool 
ſhall ave any Leale tor Lite or Years of his Othice, and it any Charter 
or: Letters Patents be made to the contrary, (the Statute ſays) they 
1Þ:11 be null and vaid : ſo that the Makers of this Law did not allow 
of «1y Diſpenſing Power, but. provided againſt jt, which ſhews what 
Opinion a Parliament hath of Diſpenſations. Yet it was reſolvd, Dyer 
303. that the King, by a Nox o4/tante, might diſpence with this Law. 
The Judges indeed were of that Judgment , but the Parliament, who 
are the {upreameſt - Judges, plainly appear to þe of a contrary judg- 
ment. | __ 

By a Statute made 1 /Z. 4. he that petitions to the _ for 
Lands, &c. inhis Petition is to mention the Value of the thing, Sc. ar 
ele the King's Letters Patents, &c, ſhall be of no effect : and yet Let- 
ters Parents io the contrary, are gaod with 2 Nox ob/ſtante. 

"By the Statute of 33 .8. c.24, for avoiding Partiality and Favour 
in adminjftring Juſtice, no man is to exerciſe the Office of a Judge of 
Aſſize in the County where he was born or dwells, under 100 7. penal- 
ty ; and divers former Acts had been made to the ſame purpole, as 
8 R.2.c.2, &c. yet this we know 1s frequently diſpenc'd with by a 
ipecial Non o04/tante ; fo that thele Statutes are ſeldom or never ob- 
ſerv'd, and are of little uſe. .So likewiſe is the Statute of 7 Ed. 6. 
c. 5. for Retailing of Wine, according to the Reſolution in the Cale of 
Thomas and Sorrel. ſs BoTbes 

Theſe may ſuffice to ſhew what is meant by the Term Diſpenſatzor, 
and what the Nature of a Nox ob/tante is. | 


It is an Indulging of a. Priviledge to {ame particular Perſon, or to a The Defini- 
Corporation, allowing him or them to do a thing that is prohibited by tion of a Di: 


ſome Act of Payliament, (under a Penalty) without incurring the Pe 


ty. The doing whereof was lawful to all, till that particular Law did | 


make it an Offence to do it. , | Thar | + 0 

The Chict Juſtice Yaughan, who argyed in his turn the laſt but one 
of all the twelve Judges, in the late great Caſe of 7homas and Sorrel, 
(and there was hardly a Caſe in all the Books under that Title, but 
what had been cited by one or other, and allthe Rules and Diſtintions 
were there remembred) yet that Gy ultice, after all, ſays, that not 
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ene ſteady Rule had been given either by the Books, or any of the 
Judges, (that argued before him.) And' tor that trite DiſtinCion, ſo 
generally uſed of Malum iz ſe & malum prohibitum, the Chief Juſtice 
Vaughan profeſles, that Rule hath more confounded mens judgments than 
rectified them : yet he himſelt gives us no other. | 

Which ſhews, that the Notion of D#ſperſation is not very ancient 
with us in our Law, and is but rare, and as yet unform'd, not licked 
into a perfect ſhape, (T mean ſtill Diſpenſations with ſome Acts of Par- 

. liament, ſuch as this of 25 Car. 2. not the granting Nox ob/tante's as to 
miſ-recitals or non-recitals in Grants of Lands, &c.) 

It having yet no ſteady Rule, and yet being frequently uſed, it is the 
more fit for the Supreme Court to give ſome certain Rule in it,that may 
regulate and guide the Judgment of Inferiour Courts : and this is the 
proper work ot the King and Parliament. 

And becauſe we find it a growing Miſchief, and getting ground upon 
the Law, and every day brings forth new Precedents, it is high time that 
a ſtop were put to it. 

So much for the Nature of a Diſpenfation. 


TheOrigi-  T ſhall in the next place endeavour to trace out the Original of this 

nal of Dit- Invention of a Diſpenſation, when it firſt began, and who was the Au- 

penlation. thor of it, and ſhew, that it was look'd upon as a Monſter, and ex- 
claim'd againſt by Kings and States and all Gaod Men, and yet the Pre- 
cedent was followed, and the Abuſe of it ſpread and increas'd, and hath 
been ever ſince growing. ” 

I am not the firſt that have undertaken to make this diſcovery : In 
the Argument of the Caſe of Comendam, in Sir John Davy's Reports, 
fol. 69. 6. It 1s aid, that the Non ob/tante was invented and firſt uſed 

* Marſilius 10 the Court of Rome, and they bring an * Author that denounc'd 
Patavinu, in a Woe againſt that Court , for introducing ſo ill a Precedent , miſ- 
-_ of _ chievous to all Common-wealths in: Chriſtendom ; for the Temporal 
oy Difander. Princes perceiving the Pope to difpence with his Canons, in imitation 
pack. of him, have uſed it as a Prerogative to diſpence with their Penal Laws 
and Statutes, where before they cauſed-their Laws to be religiouſly 
obſerv'd, as the Laws of the Medes and Perfians, which might not 
be changed. Thus ſays that Report : Here we ſee from whence 'twas 
borrow'd. 
The late Chief Juſtice Yaughan, in his Report of the Caſe of 7homas 
and Sorrel, fol. 348. does acknowledge, that the uſe of Diſpenſations was 
principally derived to us from the Pope. | 
Is Antiquity. . Now, to make ſome conjecture about what time 1t began, that we 
may diſcover how old it is, and which of the Popes was the Author 
of it. x 
The Hiſtory of the Reformation, fol. 101. ſays, this Power of Di- 
{| Dr. Barrow ſpenfing with the Laws of the Church by the Popes, was brought in, 
"6x hy * in the latter Ages. Popes Zozimus, Damaſus, Leo, || md Hilarius, do 
316, freely acknowledge they could not change the Decrees of the Church. 
See there the It is ſupposd, it was firſt invented by Pope Zmnocent the Third, about 
unreaſon- the beginning of the thirteenth Century, and about the times of our 
—_— of King Fohn, and his Son King Henry the Tifird ; and it is obſervable, 
oh that in this Pope's time the Doctrine of Tranſubſtantiation was firſt de- 
+ Anno 1215, Creed to be an Article of the Faith, and this at the Council of F Laterar : 
| that Doctrine, which by this very. Act of ours, is to be declar'd againſt, 
| and 
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and is now diſpens'd with. This is that Pope that excommunicated 
Ortho the Emperour, and our King John, and forced him art laſt to re- 
ſign his Crown, and to take it back from him again to hoid it of him 
at the Rent of x000 Marks + What good iſſue can we expect from ſuch 
4 Father ? S 

After the time of this Pope, Diſpenſations began more frequently 
to be practiſed by the Succeſlors of /nocent the Third, by Fonorius, 
and by Pope Gregory the Ninth, and mocent the Fourth, but they 
were exclaimed againſt by all Kings and Princes, and by all the good 
and learned Writers of that Age, which ſhews, that they had not been 
ancient, and that the Kings and Princes themſelves had not then fol- 
lowed the ill example in Diſpenſing with their Laws ; for had they done 
ſo, they could not with any contidence have condemn'd the Pope for 
uſing them. 

And we may ſee how odious theſe Diſpenſations were, by the vile 
Epithites the Learned and Good Men of that Age gave them. 

We have a full Relation of it from one of their own Order, a Monk, 


but an Hiſtorian of very good eſteem, that is, Matth. Parzs ; he tells Pag. £46, 
us, that our King Henry the Third ſent Earl Bigod and other Nobles to $47- 


the Council at Lyons, and.among(t others, one William de Powic, one of 
his Procurators and a Clergy-man, who made an Elegant Oration, rip- 
ping up the horrible Oppreſſions uſed by the Pope upon Ezg/and, and 
then deliver'd in an Epiſtle, direQted to Pope Zmnocent the Fourth, by 
the Magnates & Univerſitas Regni Angliz, to the fame effect. After 


this had been openly read in the Council, and a mighty ſiſence followed, 


and the Pope gave no anſwer to it. The King's Proctors, Prioribus ad- 
debant querimoniam gravem & ſeriam videlicet de violenta Oppreſſione, 
intolerabili gravamine, & ' impudenti Exattione, & injuria, que per 
hanc Inviſam Adjeftionem papalibus Liter frequenter inſertam (Non ob- 
ſtante) &c. exercetur per quam Jus pro nihilo habetur & Anthentica ſcri- 
 pta Enervantur, ſays that Hiſtorian. 

The ſame Author ſays, that the Reformation of many things was 
obtained from Pope Irmmocent : Sed omnia hac © alia, per hoc Repagulum 
(Non obſtante) infirmantur ubi vero fides ! ubi jura, que ſcriptis ſolebant 

olidari? 
: Our King Henry the Third conven'd his Parliament, and ſpread be- 
fore them the Articles of the Grievances which he had ſo ſent to Rome, 


and amongſt others one in theſe words : (viz.) Gravatur Reguum Anglie Mus. Pari, 
ex multiplici adventu illius infamis nuncii (Non obſtante) per quem Fu- p. 677. 


ramenti religio, conſuetudines Antique, ſcripturarum vigor, conceſſionum 
autoritas, Jura & privilegia debilitantur & evaneſcunt. 

We find it frequently termed (Dete/tabilis Adieclio Non obſtante) 
and we find if form of his Diſpenſation running in theſe words : zz. 
Indulgentia quicunque vel privilegio quolibet, aut Conſt itutione in Generali 
Concilio edita, Non obſtante. 

The Pope afterwards required a third part of the Goods of all benefi- 
ced Clerks, and (fays that Hiſtorian) Multi adjedtis duriſſmmus Conditio- 


nibus ; and Famonegtſt othet*) per zud verbum & adjettionem deteſtabilem * Sir Robere 


x 


(Non obſtante) qug Omnem Extinguit Fuſticzam. 


the Reeords of the Tower, amongſt the Petitions of the Commons, 51 E. 3. Nunb. 62. Diſpenfarions 


from Rome, are ſaid to be the chief Grief. 


In 
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In another Bull he requires the payment of a Sum of 'Mony from the 
Engliſh Clergy, Quocung; Privilegio ſeu Indulgentia Non obſtante, Licet 

preſentes expreſſam de ipfis non faciant Menconem. "Thus very Phraſe is 
grown molt familiar in Letters-Patents with us, and we fee from whenee 
it hh been borrowed. {5 , ER. | 

Fhat Temporal Princes at that time did not practiſe the like, does evis 
dently appear, not only by their frequent Complaint of them ; but the 
Hiſtorian tells us, It was then grievouſly feared, that the Kings and 
Great Men would in time be infected with the ill Example of the Pope : 
his words are, Qugd multi formidabant vehementer. Ne Principes Laicz 
& Seculares exemplo Pape Edocti Non obſtante talis, vel talis Charte te- 
zore : would revoke their Conceſſions too. Thereiore as yet it was not 
in practice by Temporal Princes , no not in Letters-Patents, much lels 
in Laws. | 

I ſhall give one inſtance, wherein we ſhall find the Pope teaching this 
very Leſton to the King of Exz/and, (K. #. the 3d) and inſtructing him 
as his Schollar, to write after his Copy. . : 

King ZZ. the Third had made ſeveral Grants to his Subjects (Biſhops, 
Noblemen, and others) and had oblig'd himfelt by Oath never to reyoke 
them. 

Pope Gregory the Ninth, by his Bull, (which Mr. Pri» (who had the 
keeping of the Records in the Tower ) ſays he found in the White Tow- 
cr, under Seal ) the Pope commands the King to revoke thele Grants, 
FJuramento & Inſtruments predictis nequaquam obſtantibus. 

King HZeary the Third was caſily taught this Leſſon, and did ſoon 
put it 1n practice; and being reprov'd by tome about him, for uſing of 
Non Obſtante's , the King jullified himfelf by the Example the Pope had 
given him : Noxne Papa (lays he) facit fimiliter, ſubjungens in Liters 

ſuis manifeſte Non Obſtante aliquo Privilegio vel indutgentia, But as yet 
it was not exerciſed as to Acts of Parliament, till a long time after, 

What {ad Apprehenſions it rais'd in good Men, may appear by an Ex- 
ample or two : When one of theſe Patents with a Nox O2/taxte in it, was 
rroduc'd in the Courts of Weſtminſter, one Roger de Thurkeby, (who was 
a Judge of the Court of Common Pleas; in the tume ot King Zexry the 
Third ) upon the hearing of it ( fays the Hiſtorian ) Ab alto ducens ſu- 

ſpiria ( he tetcht a deep tigh ) and, De predifte adjedtions appoſitione : 
'That is concerning this Clauſe or Addition of No» Objtante. Dixit heu / 
heu ! hos ut quid dies expetavimus ecce jam Civil Curia exemplo Eccle- 
fraſtica Coinquinatur &, a Sulpbureo foute Rivulus intoxicatur. 

This plainly thews the time. when the uſe of them was firſt introduced 
into England in Civil and Temporal Caſes, they were not uſed before 
the time of King ZHerry the Third, which 1s not ancient enough to make 
a Preſcription by the Rules of our Law, and we ſee frofh whence they 
learnt it. | 

[ ſhall now cite the Judgment of a Famous and Learned Biſhop of thoſe 
times, concerning.thele Non Obſtante's : that of Robert Groſteſt, or Great- 
head, who per excellentiam, was generally ſtild no more,. but ('Lzxcol- 
rieuſts) in the Book of his that is Entituled, De Cefſatzone Legalium, 
Publith'd by the late Dean of F/7nd/or (Dr.Reeves) : There are ſome Te- 
ſ{timonies given of the Biſhop, out of Authors in the beginning of that 
Book : Among others,it is remembred of him that he fent a {mart Epiſtle 
to the then Pope , wherein he does cry out upon the Pope , tor that the 
Pope's Bulls did ſuperaccumulate (as he terms it) the words (' Nox 04+ 


ftante ) 
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ftante) which words, ſays that good Biſhop of Lixcotn, did, Chriſtiane 
- Religions puritatem & hominum tranquillitatem perturbare : And he does 
thereupon affirm the Pope to be Antichriſt : Noune ({ays he) Avtichri- 
ftus merito dicendus eff > And to prove him to be Antichriſt, he further 
charges hum : Privilegia Santtorum Pont ificem Romanorum pradeceſſorum 
ſeorum Papa impudentur annullare, per hoc Repagulum (Non Obſtante) non 
erubeſcit, fic diruit, & Reprobat, quod tanti © tot Sanitj edificarunt. 

' When [macent the Fourth read this Biſhop's Letter, he fell a Tiearin 
by Peter and Paul, that he would Contound him : 7» fautam ral 
nem pracipitaret ut totius mund) fabula foret, ſtupor © prodigium : And 
that he would command the King of Z:g/azd, (whom he there inſolent- 
ly term d, Nofter YVaſalus, (a Tenant, or Vavalor): Et ut plus dicam 
Mancipium (his Property ) zum nutu noſtro in carcerare. | 

But the Cardinals then about the Pope, adviſed him to conſider bet- 
ter of it ; for ({aid they) 7? vera fateamur vera ſunt que dicit, Catho- 
licus eff, imo & Sandtiſimus. | | | 

Of thus Biſhop ( _ Mr. Camden in his Britannia ) he was, Terrif- 
cus Pape & Regis Redargutor manifeſtiſſimus, © veritatis amator. Hen- 
ry de Knighton adds this of hin + Ad Innocentium Papam miſit 3.5 myo 
ſatis tonantem, (a thundring Epiſtle) qua de re ad curiam vocatus & Ex- 
communicatus appellavit a Curia Innocentii ad Tribunal Chriſti. 

And this Ulurped Power, tho' uſed with more modelty at firſt, yet 
in a ſhort time it grew to that heighth, that it prov'd intolerable and in- 
lolent. + EC ECE:” 

The Bull of Pope Pius the Fourth, publiſhes Decrees, Nox o&/tantibus 
Conſtitutionibus & Ordinationibus Apoſtolic. - 

Another Diſpenſation of the ſame Pope's runs im theſe words, vzz. 
Licet Chriſtus pvff canam inſt ituerit ſub utraq; _ Pans & Vint Ve- 
aerabile Sacramentum ; tamen hoc Noun Obſtante, &c. The Pope takes 
upon him to Diſpenſe with that Sacred Inſtitution : A conficientibus (tor 
lo he prophanely expreſles it) ſb utraq; © a Laicis tantum modo ſub Spe- 
cie Pants ſuſcipiatur. | 


In the * Oath of a Biſhop to the Pope (extant in the Roman Pontifical, * Dr. Baru 
ſet out by Pope Clement the Eighth )- the Bithop upon his Oath doth ac- 5 
knowledge amongſt other Regalia Petri, That the Pope can make void ; 4 


Promiles, Vows, Oaths, and Obligations to Laws, by tus Diſpenſations. 

Dr. Marta de Fariſdidtione affirms, That Papa de Plenitudine pote/ia- 
tis pete? Diſpenſare contra jus Divinum , & contra Apoſtoalum, et ſuper 
onniaConcilia, que interpretatur, tollit & Corrigit. 

The Gloſſator upon the Canon Law (avowed by the Rota of Rome 
(as the Hiſtory of the Council of 7rent does quote him) holds the Pope 
can Diſpenle againſt the Old Teſtament, and the Four Evangelifts, and 
againſt the Law of God. Es | | 

Biſhop Fewe!l, in his Defence of 7 he Apology of the Church of England, 


againſt Harding, brings in one of their Canoniſts that holds, That the. 


Pope, Privilezium dare poteFt contra jus Divinum, Papa Diſpenſare po- 
tet? ole Omnibus. precepts veteris © Novi Teſtamenti. It is part of the 
Deſcription given of Antichriſt, by the Prophet Darze7, chap. 7. He jhall 
think that he may change Times, and Laws, and they ſhall be given in- 
pie Jane? poſ the Epiltletothe Theſſalonians, fol 
Biſhop Jewe/'s Expoſition upon the Epiſtke to the 7 heſſalonzans, IOL I31I. 
Antictn {ays the Biſhop Th there called 0. Anomos, a Man without 


Order or Law, that Man of Sin ; which is one of the peculiar "_ of 
| F ntt- 
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Antichriſt. . He ſhall ſeek to be free and go at hberty, ke ſhall be tied 
to no Law neither of God nor Man. Hence it is ſaid of the Pope, 
that he is ſolutus omni Lege humana. * In iis que vult, eff ei pro ra- 
tone voluntas nec ef? qui dicat illi, Domine cur ita facis > Ille potesf 
ſupra jus, diſpenſare & de. Injuſtitia facere juſticiam Corrigendo jura & ' 
mutando. 

2 Martin the Fifth diſpensd with a Man that married his own 
Siſter. | 

In this laſt Inſtance the Pope did diredly write after the Copy of 
an Heathen King. The ſtory of Cambyſes is the ſame Caſe in the very 

L.3. c.3. fe. point with this laſt of Pope Martin. Sir Walter Raleigh mentions 

r0. it in his Hiſtory of the World. Camby/es inquir'd of his Judges whether 
there were any Law among the Per/rans, that did permit the Brother to 
marry his own Siſter. It was the intent of Cambyſes to marry his own 
Siſter too. The Judges (who as Sir Walter Raleigh obſerves) had ei- 
ther Laws or Diſtinctions in ſtore to ſatisfie Kings and Times, they 
make a ſubtil anſwer, that there was not any thing written allowing 
any ſuch marriage : But they notwithſtanding found it in their Cu- 
ftoms, that it was always left to the Will ot the Per/ian Kings to do 
what beſt pleasd themſelves. This was a Nor obſtante with a wit- 

| nels. 

Fol. 39. This ſurely, and the Popes practice together, gave the occaſion to 
Mr. Chillingworth's obſervation. He that would uſurp (ſays he) an ab- 
ſolute Lordſhip over any People, need not put himſelt to the trouble of 
abrogating or difannulling the Laws made to maintain the Common Li- 
berty, for he may fruſtrate their intent, and compals his deſign as well 
if he can get the power and authority to interpret them as he pleaſes, 
and to have his: Interpretations ſtand for Laws. If he can Rule his = 
People by his Laws, and his Laws by his Lawyers ; therefore (ſays he) 
there is a neceſſity of a frequent reſort to be had to the Law-makers, 
not only to reſolve Difficulties of Judgments, but to keep the 
Power of Interpretation within its due bounds ; which is excellent ad- 
VICE. 

I ſhall give but one Inſtance more, and that is of the moſt impious 

ſort of Diſpenſations that could poſſibly be deviſed ; I find it in the Hi- 
ſtory of the Church of Scotland, written by Archbiſhop Spozſwood. He - 
tells us, that in Ao 1580. Diſpenſations were ſent from Rome into 
Scotland, whereby the Catholicks were permitted to promiſe, ſwear, 
ſubſcribe and do what elſe ſhould be requir'd of them, ſo as 2» mind they 
continued firm, and did uſe their diligence in ſecret to advance the Ro- 
man Faith. 

Thus we ſee the monſtrous Abuſes brought in by Diſpenſations : I 

have been ſomething long upon this Subject, but it was neceſſary to 
ſhew how that it is in the very nature of it, to be ſtretching and grow- 
ing, and at laſt to be altogether unlimitted, and will totally ſubvert the 
Law. 
Having thus laid my Foundation, I ſhall now proceed from thence to 
raiſe my Arguments againſt Diſpenſations in general, to prove, that 
they are not Law, but indeed contrary to Law and deſtructive of it. 

I hold there is no juſt nor lawful Power of Diſpenſing with any AG& 
of Parliament, in any other hands than in thoſe that are the Law-makers, 
that is, in the King and Parliament in conjunction : (I confine my felt 
to Difpenſations with Acts of Parliament.) 


1. My 
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1. My firſt Argument ſhall be from the Nature of a Law, (whereof 
an Act of Parliament is the higheſt and of greateſt Authority.) A Law 
hath its Name (as I ſaid before) from its Nature, Lex a Ligando, it 
binds and compels to Obedience, and it binds together and cements, it 
knits and,unites a multitude of People, and makes them all as it were 
but one body. | 

Now a Diſpenſation is of a quite cofitrary nature, and is deſtructive 
of Law : As the Law does Lzgare, a Diſpenſation does Relaxare. It is 
defin'd to be, Relaxacio Furs : 1t does unbind and {et looſe the Obliga- 
tion of the Law, and by conſequence tends to the diſſolving of the Body 
Politick. Whatſoever is deſtructive of the Law cannot it ſelf be Law ; 
tor then the Law would be felo de ſe, Lex que Leges evertit ipſa Lex 
efſe non poteff, a thing divided againſt it ſelf, and theretore will not 
ſtand. bz non eff pay A nec cura juris, inſtabile Regnum eff, (lays Se- 


neca.) 
Law is made by an univerſal conſent and agreement of Prince and 


People. | 
Chong already ſhewn, how that the Common Law (which is as an- 
cient as the Nation it ſelf ) is that Covenant which was agreed upon 
by Prince and People at the firſt framing and inſtitution of the Govern- 
ment. | 
The Statute-Law hath its Force and Authority from the like conſent, 
and nothing is Law without that conſent, as appears by the Preamble of 
25 FH. 8. c.21. concerning the very Point of Diſpenſations ; Sir Johre 
Forteſcue ſays,Rex leges fine ſubditorum aſſenſu mutare non poteFt ; pote- 
ftas regia lege cohibetur, in his Book de Laudibus legum, &c. 
Now for the Prince alone, without the like conſent, to depart from 
7 that Agreement, and at his will and pleafure to break any Article of it, 
is in effect to put the ſole Power of the Law into the hands of one per- 
ſon, whichgeceivd its force and vigour from the conſent of all, which is 


irrational. es | 
* Bratton, who, as Sir Edward Coke ſays, in his Preface to the Ninth *Sir E4 Cote 


Report, was a famous Judge of the Common Pleas, in the time of King 21nſt.27.No 


Henry the Third, is of this Judgment, Leges (fays he) cum fuerint ap- _ _ 
probate conſenſu utentium & Sacramento Regum confirmate@, mutari non 1,14 car, be 
poſſunt nec deſtrui fine Communi conſenſu & Concilio eor' quor' concilio, & annul'd bur 
conſenſu fuerint promulgate. Dy —_ of 
2. The Laws of Eng/and (bath Common and Statute Law) have (as — 
T have already Ms. a different Original from that of the Power of Selden's Di/- 
Diſpenſation (as it is exercisd now among us) they have not the ſame = io ad 
Father. The King, (who is Pater Patrie) with the conſent of the 9539: 
People, is the Father of our Laws, he is Juris Pater : but he that is called 
the holy Father, and from thence hath his name of Pope, is the Father 
and firſt Inventer of Diſpenſations : ſo that there is no kindred nor affi- 
nity between the Law and Diſpenſation. _— 
3. The Laws amongſt us and this faculty of Diſpenſations, as they 
have a different Original, ſo they have no reſemblance one of another : 
facies non omnibus una eff, they have contrary qualities and diſpoſitions. 
The Law is equal and impartial, and hath no reſpect of perſons, and 
(as before I obſerv'd from Ariſtotle) is a Mind without Aﬀection. Now 
the nature of a Diſpenſation is to favour ſome, to ſet ſome at liberty 
from the obligation of the Law, and is a kind of prxterition of others, 
leaving them ſtill under the tye and obligation, and obnoxious to = 
penalty 
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Penalty if they tranſgreſls. Whereas, in a well governd Kingdom 
there ought to be num pondus, and Vna Menſura in diſtributive, as 
well as commutative Juſtice. 

It was part of the Oath that was taken by King W:iHam the Firſt, 
(who is commonly ſtiled the Conquerour) that he would, ;£9qzo jure 
Anglos & Frances traftare : Which Oath favours nothing of a Cone 
queſt, nor does it run in the ſtife of a Conquerour. 

And it is the Oath of a Judge at this day, That he ſhall truly ſerve 
the King and his People, &c. 'T hat he ſhall do Right to every Perſon, 
notwithtlanding the King's Letters, that js, notwithſtanding any (Nox 
Obtante ). | | 

It is a MaximinLaw, Qzo mvdo aliquid Ligatur, eomodo difſolvitur, 

Now a Law being made by Conſent of all, thould not be Diſloly'd 
again, but by the like Conlent ; that is, by Authority of the King and 

Fol. 775- Parliament, who have the Legiſlature. Dr. Wiler in his Synophs Pas 
piſmi, makes a Difference between a Toleration, and a Diſpenſation : 
That of Hoſes, in caſe of Divorces was a Tolleration. A Diſpenſation 
(fays he) muſt be of as high a Nature as the Inſtitution : None but the 
Law-Maker, can Diſpence with the Law, not he that hath but a ſhare 
in the I cgiflature. | 
The King And from hence I ſhall take occaſion to aſſert, and ſhall endeavour 
and Parla- to make good my Afſertion by Law, that the Lawtul Power of Diſpen- 
liament _ ſing with an Act of Parliament, that concerns the Publick, is only in 
——»s voy the hands of thoſe that have the Legiſlative Power. I confine my. ſelf 
to ſuch As only as concern the Publick (as the preſent Act we have 
now to do with, does in a very high degree). And therefore I hold that 
none can Diſpence with ſuch a Law, but the King and Parliament, 
and ſuch as they entruſt with it. 
The Stafure © T ſhall begin to prove this by an Act of Parliament, which is the 
of Diſpenſa- higheſt Reſolve and Authority in our Law : It isin thePreggable of the 
FR Act of 25 Zen. 8. c.21. (the Statute of Diſpenſations) andthe Pream- 
ble of a Statute is Law, as well as the aniling part, or body of the 
Law. It is in effect a Declaration of what was Law before, at leaſt it 
ſhews the Opinion and Judgment of the Law-Makers ; which is of 


high Authority. _ 
The Pream- {It firſt utterly diſowns and renounces the Pope's long uſurped Claim 
ble. and Pretence ot Diſpenſing with any Perſon within this Realm, even in 


Matters Spiritual , tho' by him pradctis'd for many Years. I deſire to 
obſerve upon this , that long ufage by an Uſurpation , gives no lawſul 
Right : But I would further obſerve too, that where it hath been 
admitted and uſed, it is in ſuch Caſe reaſonable for none but the Supream 
Court to undertake it, and declare againſt it. | | 
In the next place, this At of Parliament does affirm, That this 
Realm of England is ſubject tono Laws, but ſuch as have been made and 
taken by ſufterance of the King and his Progenitors, -and the People of 
this Realm, at their free _— by their own Conſent to be uted a- 
mongſt them, and have bound themſelves by long Ule and Cuſtom, to 
the obſervance of them, as to the cuſtomed and-ancient Laws of this 
Realm 0rigznally eſtabliſh'd, as Laws of the ſame, by the ſaid Sufferance, 
Conſents, and Cuſtoms, Ard none otherwiſe. This ſhews the Origi- 
nal of our Common Law. This likewiſe clearly proves, that whate- 
ver is impoſed upon the People without their Conſent, hath not the 
Authority of a Law : And it cannot be ſhewn that ever the People did 
; conſent 


( 21 | 
conſent to this Power or Practice of Granting Diſpenfations. Bur it 
plainly appears that our Acts of Parliament are ſo tar from approving 
or countenancing of it, that they have often tenced againſt it, altho' in 
vain hitherto. And tho' the Ulage have been very Ancient (as I have 
ſhewn) yet that gives it no lawful Authority ; for this Preamble de- 
clares, thoſe only are Laws binding to the People, that have been 0r7- 
ginally eſtablith'd as Laws. The Word ( Originally ) reters no doubt 
to our very Primitive Inſtitution, which 1s Common Law, or at leaſt 
to a time ſo ancient, as that the Original cannot be traced out, nor 
ſhewn, and then it ſhall be-prefum'd to be the Common Law. Now I 
have (I hope ) clearly evinced that the very firſt invention and pri 
dice of Diſpenſations by the Biſhop of Rome, 1s not time out of mind, No Preſeri- 
nor can the Ulage of it here by imitation of the Pope, reach up to a Prion. 
Preſcription, in the judgment of our Law, nor by the Rules of it : For 
Sir Edward Cook in his firſt Inſtit. Fol. 115. treating of a Preſcription, 
and the nature of it, ſays, That 1t there be any ſufficient proof of Re- 
cord or Writing to the contrary, albeit it exceed the Memory of any 
Man living , yet it is within the Memory of Man , in a legal ſence, 
it had its Original ſince the beginning of the Reign of our King Richard Tc cine of 
the Firſt, (that is inthe time ot King John, and King Zexry the Third). Limitation 

But that which makes it much the ſtronger 1s, that this Declaration ina Writ of 
of the King and Parliament againſt ſuch Diſpenlations and Laws intro- _ m 
duc'd without the King and Peoples Confent, does conclude with Nega- tn of R L 
tive Words, viz. (and not otherwiſe) arid is exclufive of all other , 
that is, that nothing 1s Law without their Conſent. 

And this Statute of Diſpenſations proceeds further to ſhew,wherethe true 
and lawful Power of Granting Diſpenſations is veſted, in theſe words,vzz. 

It ſtands with natural Equity, and good Reaſon, that in all Laws yy;..c »c 
humane within this Realm, the King and both Houles repreſenting the true Power 
whole State of the Realm, have full Power to Diſpenſe, and to Autho- of Diſpenſing 
rize ſome Perſon to Diſpenſe with thoſe , and all other humane Lays **9<- 
of this Realm, and the ſame Laws to abrogate, annull, amplifie, and 
diminiſh as it ſhall be ſeen unto the King, the Nobles, and the Con- 
mons of the Realm preſent in Parliament, meet and convenient tor the 
Wealth of the Realm, and then it does diſpoſe of the Power of Diſpen- 
fation in Matters Eccleſiaſtical to the Archbiſhop of Caxterbary ; ſome 
whereof are to be confirm'd by the King, and others that may be good 
without the King's confirming. - 

And altho' the body or enacting part of this Statute, extend only to 
Cauſes Eccleſiaſtical , yet the Preamble does reach expreſly to all hu- 
mane Laws. 

This Statute of 25th of ZZexry the Eighth, was made in the time of 
ſuch a King, as we all know, by reading our Hiſtories, ſtood highly 
upon his Prerogative, and would never have conſented to ſuch a Decla- 
ration, concerning the Power of Diſpenſing, if it had been a ſpecial 
Prerogative in the Crown ; and had there been fuch a Power in the 
Crown, the King, would never have ſuffered himſelf to have been de- 
priv'd of it, and to have it diſpos'd of into other hands, by the Parla- 
ment, and there would have been no need of paſſing fuch a Law, - the 
King himfelt alone could eaſily have tranſaRted all this Matter provided 
tor by this Ac of Parliament, had he had the ſole Power. . 

It is true that the Lord Hobart, in his Reports, Fol. 146. mentio- 
ning this At of Niipenlations, and _ Notice that by the m__ 
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words of the Act, all Diſpenſations, &c. ſhall be granted in Manner 
and Form as is preſcribed by that A, and not otherwiſe ; yet he holds ' 
that the King 1s not thereby reſtrained, but that his Power remains 
tull and perfect as before, and that he may ſtill grant Diſpenſations as 
King : tor (fays he) all Acts of Juſtice and Grace flow trom him. 

This and ſuch like Statutes ( ſays the Lord: Zobart ) were made to 
put things into ordinary form, and to eaſe the King of Labour, not 
to deprive him of Power. 

This Opinion of his is grounded upon a preſumption, that the Pow- 
cr. of Diſpenſing with Laws, was always from the beginning a Prero- 
gative inherent in the Crown, not examining who was the firſt Au- 
thor, and the time when it firſt began, and whence we borrowed the 
uſe, and how there was a time within evident proof of credible and 
authentick Writers, when Diſpenſations were not in uſe, and fo they 
are within the time of Memory in a Legal Conſtruction, and cannot 
be by Preſcription. 

And it is plain every Legal Prerogative muſt be ſo by* Preſcription, 
that is, uſed time out of Memory of Man, and whereot there is no ſut- 
ficient Writing to the contrary. ; 

But I may appeal to any unbiaſsd and equal Judgment , upon the 
reading of this Act (eſpecially the Preamble of it) whether this Act 
meerly intended to put things into an ordinary Form, and to eaſe the 
King of Labour, or whether it was not to put an abſolute ſtop to the 
former Practice, and does not directly declare and determine where 
the true Power of Diſpenſing ever was, and therein uſes thoſe excluſive 
words ( and not otherwiſe ) for thoſe words are in the Preamble, as 
well as in the Body of the Act. 

So that this Conſtruction of the Lord ZZobart's, That ſtill the King 
may Diſpenſe alone by himſelf, and that he might have done ſo by his 
Prerogative, before the making of this Statute, and may do fo ſtill, not- 
withſtanding this Satie is diretly againſt the very words of the Sta- 
tute, that ſays it ſhall not be otherwiſe then as the Statute directs, and 
being in the Negative are the ſtronger. 

And the three Inſtances, or Caſes cited by the Lord Zo4art all out 
of Dyer, do not come home to the Caſe of the: King's Granting Diſpen- 
fations in other manner than the Statute of 25 #. 8. c. 21. hath di- 
reed, which expreſly enacts that they ſhall not be granted otherwile. 

x. His firſt Inſtance is out of Dyer, 211, the Statuteof 28 Z.8.c.15. 
Appoints, that the Commiſſioners for 'Tryal of Piracy, ſhall be named 
by the Lord Chancellor ; now it happened there was no Lord Chancel- 
lor, but a Lord Keeper, and it was held that he might name the Com- 
miſſioners, by the meaning of this Statute, as well as the Lord Chan- 
cellor. This is, under favour, but a weak proof of the King's Power or 
Prerogative, of varying from the Directions of an At of Parliament, 
or diſpenſing with the Rules preſcrib'd by it ; for it 1sa meer imagina- 
ry variation, the Lord Keeper ever having the ſame Power as the Lord 
Chancellor ; and it is not meerly ſo enacted, but declar'd by the At 
of 5 Eliz. c.18. which proves it was Law before. And yet ſome 
Judges held the Commiſſioners were not well named, but that the Com- 
miſſion was void. 

2. The ſecond Inſtance or Authority that the Lor# Z7obart uſes to 
prove his Aſſertion, that the words (and not otherwiſe) in the Statute 


of Diſpenſations, doe not reſtrain the King's Power, but that he may 
d@ 
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do,otherwiſe, 1s out of Dyer, 225. That Queen Elizaleth might make 
SMrifs without the Judges,notwithſtanding the Stat. of 9 E.z. this ſhall 
have occaſion to examine and ſpeak to more fully hereafter,and therefore 
ſhall reſerve it till then, and doubt not to ſhew, it is a miſtake : and 
it was done by the Qucen in a caſe of neceſlity, it being in the time of 
the Plague, when the great Officers could not tafely meet in the Exche- 
guer, (as the Statutes require for the chuſing of Sheriffs) and the Term 
was held at ZZertford ; and the Report ſays, no Sheriff was named by 
the Queen, for the moſt part, but out of thoſe Names that remained in 
the Bill for the former Year. And the Book only ſays, 2t was held, the 
Queen might do it by her Prerogative. 

3. The laſt Inſtance that the Lord Hobart gives 1s out of Dyer, 
3 3: 5. that the King may grant the Aulnagers Office *without a Bill 
ſealed by the Treaſurer, tho' the Statute of 31 7.6. c. 5. fays the 
_—_ of that Office ſhall be void, without a Bull ſeal'd by the Trea- 
urer, - 

The Reſolution of that Point is very obſcurely reported, but how- 
ever take it at the ſtrongeſt, this is in a matter that cohcern'd the 
King's Revenue, -and where it may more reaſonably be faid by the 
King. May 7 not do what T will with my own 2 And this Statute may 
eaſily be underſtood to be to put the granting of this Office into an 
ordinary form, and to eaſe the King of Labour, and not to reſtrain his 
Power. If that may be ſaid in any Caſe, againſt the expreſs words of a 
Statute, it may be in a Caſe ghat concerns meerly his Revenue, as 
this of the Aulneage was. - 

In the next place I ſhall ſhew, that the ſtream of Diſpenſations did 
anciently run in this channel, till afterwards it found out another 
courſe, and that Diſpenfations with Laws, were only in the fame hands 
as -had the Legiſlature, that is, in the King and Parliament, in former 
times, and this anſwers that Example that hath been uſed, that Almigh- 
ty God diſpens'd with his own Law of the ſixth Commandment, when 
he commanded Abraham to ſacrifice aac : God was the great and only 
Legiſlator. Now the King is not the ſole Legiſlator. 

I ſhall preſent you with a very full Precedent and Proof of the 
Power of Diſpenſing with Acts of Parliament to be no where elſe but 
where the very Legiſlative Power is. And that the Kings have ſome- 
times accepted it trom them in ſome particular caſes, and for ſome 
limitted time, and with divers reſtrictions, which is a full acknow- 
ment that it belongs only to the Legiſlative Power to diſpence with 


Laws. 


The Commons, for the great Aﬀance which they repoſe in the King, 15 R2. nu.s. 


granted, that he, by advice of his Lords, might make ſuch 7oleration 
touching the Statute of Proviſions, as to him ſhall ſeem good, nri/ the 
next Parliamenk, 10 as the. Statute be repealed in no part thereof. So 
allo as the Commons may diſagree thereunto at the next Parliament, 
with this Proteſtation too, that this their Aſſent being indeed a No- 
velty, (theſe are the very words) be taken for no example. This 
is granted with abundance of caution and jealouſie, and proves it is not 


ancient. 


The Commons do agree to the Power granted to the King, for the 2 774. nu.26. 


Moderation of the Statutes touching Provifors in the laſt Parliament, 
beſeeching the King, that the ſame may not licenſe any Cardinal or 
Stranger to enjoy any Benefice within the Realm. 
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R.2.n.22 It was enacted by the Lords and Commons, that Tydemay, late Abbot 
of Beaulew, and Eleft of Landaf, by the Pope's proviſion, ſhould enjsy 
the ſame Biſhoprick, notwithſtanding any Act, fo always as this be ta- 
ken for no example. | 

17 R: 2. 34- That the ſale of Tin may be: at Loſtwithiel in Cormval, and ſhall 
not continue at Calais. Notwithſtanding the Council may grant Li- 
cenſe to Merchants, to carry the ſame 'T'in to what parts they will, as 
to them ſhall ſeem good. Here the Power of Diſpenting 1s delegated 
to the Council. | 

+ 274.nu.63 Upon the requeſt of the Commons, the King promileth, that he will 
not trom thenceforth diſpence with the Statute of Proviſions to Bene- 
fices. 

This implies, that the King had practisd it, and we know who 
began the practice, and who taught it to others, and this Record ſhews 
it was without conſent, and was a cauſe of complaint, and the King 
promiſes to reform it for the future. But what ſignifies a Promile, 
where a Law and an Oath is too weak to ſecure 1t ? this Promiſe doth 
not confer a new Right, but is to reform an unjuſt Practice. 

I ſhall uſe one Argument more againſt this exerciſe of the Power 
of Diſpenſing with Ads of Parliament, as it hath of late been practis'd, 
and that Argument ſhall be rais'd from the great Inconvemence and 
Miſchief that will enſue upon it to the Kingdom ; it may occaſion the 
infrequency of Parliaments, by taking much of their power out of their 
hands. 

Laws are many times made but probationers and temporary, to the 
end, that if upon experience of them they be tound to be too ſevere or 
flri& and to ſit hard upon any perſons, that the Parhament at their 
next meeting may moderate or relax the ſeverity or inconvenience that 
may ariſe by them. But if there be another way allowed for the do- 
ing of this Work, there will be the leſs need of a Parliament, and 
. O one Work, that requires alſo their meeting, may remain unreme- 

icd. | 

If we conſider how frequently the Parliameut ought” to meet, and 

. and how often they» did anciently meet, we ſhall eaſily be convinc'd, 
that the relaxing of a Law, or giving remedy, (where the Law was 
upon experience found inconvenient) was a work properly belonging 
unto them, and there was no need of reſorting to any other help : for 
who ſhould cure or reform a Law, if any thing were amis in it, but the 
Law-makers ? See the Statute of 6 Z7. 8. c. 18. the Book of Statutes at 
large concerning Briſtol. 

Our Saxon King Alfred and his Wile Men (that is, the great Coun- 
cil of the Kingdom) ordained, that a Parliament twice a Year, and 
oftner in time of Peace, ſhould meet in Loydou. Thus ſays that an- 
cient Book, ſtiled, The Mirrour of Juſtices, c. 1. ſed. 3. pag. 10. by 
4£. 3. c. 14. It is accorded that a Parliament ſhall be holden every 
Year once or more often if need be; this does not abrogate not alter 
King Alfred's Law. 

By 36 ZE. 3.c. 10. many Laws had paſſed in that Parliament of 
36 E. 3. whichare there called Articles, (as anciently our Statutes were 
drawn into certain Articles, and fo paſſed, as being Articles of Agree- 
ment betwixt the King and his Subjects (as I had occaſion to obferve 
in the beginning of my Diſcourſe) and this Statute of 36 E. 3. pro- 
vides, that for maintenance of the {aid Articles and Statutes and redreſs 


EF 
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of divers Miſchiefs and Grievances, which daily happen, a Parliament 

ſhall be holden every Year, as another time was ordained by a Statute) 

referring to the Statute of the Fourth of this King. | 
The Ad of 16 Car. 2. c. 1. far repeal of the Triennial Act made 


16 Car. 1. in the laſt Paragraph recitcs, that by the ancient Laws and. 


Statutes of this Realm, made in the Reign of King Edward the Third, 
Parliaments are to be held very often; and this A&t of 16 Car. 2. 
makes a new proviſion, to the end (as the words are) there may be a 
frequent calling, atſembling and holding of Parliaments once in three 
Years at the leaſt. es DC” 
:Now let us enquire what .the. proper Work of a Parliament is, which 
the ſaid Statute of 36 E. 3. mentions in part, viz. for maintenance of 
the Articles and Statutes and , redreſs of . Miſchiefs and Grievancesthat 


daily happen (as that Statute, recites). 


Sir Tho. Smith, (who was principal Secretary of State) in his Trea- 


-tife de Republica & Adminiſtratione Anuglorum, L. 2. c. 2. fol. 50, 51. fays 
"this of the Parliament. | g-- 


Tn Comitiis Parliamentariis poſita ef? omnis auguſie Abſoluteq; pote- 
ſtatis vis veteres leges jubent eſſe irritas, novas Hari ptzſentibus mo- 
dum- conſtituunt. . (There is the true diſpenſing power) Prcerti juris 
controverfias Dirimunt. | - po.” | 

Bratton writes of this High Court, . FZabet Rex Curiam ſuam inconcilio 
ſao in Parliamentis ſuis ubi terminate ſunt dubitationes Judiciorum & no- 
vIs injuriis emerfſ1s, nova conſt ituuntur remedia. TOE. 

. The Mirrour of Juſtices, C. 1. pag. 9. lays, that Parliaments were in- 
ſtituted to hear and determine the Complaints of the wrongful Ads of 
thoſe againſt whom the Subje& otherwiſe could not have common Ju- 
ſtice; that is, againſt great and powerful Delinquents.—* * 

Nikhil prodef7. (lays Bratton) Jura concedere nift fit que Jura tuea- 
FU. in 
So that there is need of a frequent reſort to be had to the Law-ma- 
makers, not only to reſolve difficulties of Judgments, but to keep the 
power of Interpretation within its due bounds, and the Law hath taken 
care for frequency of Parliaments. | 

Sir Francis Bacon, in his Advancement of Learning, gives this ex- 
cellent Advice to.Law-makers, and to thoſe to whom it belongs to de- 


tend the Laws. 
Let- not (fays he) Preztorian Courts ({peaking of Courts of Equity) 


have power to decree againff expreſs Statutes, under pretence of Equi- 
ty; for (fays he) if this ſhould be permitted, a Law interpreter (that 


is 2 Judge) would become a Law-maker, and all Matters ſhould de- 


pend upon Arbitrament, (that is) upon an Arbitrary Power. And Ar- 
bitrament would encroach upon, and at laſt ſwallow up Law. | 
The power. of extending or ſupplying or moderating Laws, little 
differs ({ays he)-from the power of making them. PEE 
Courts. of Equity ſometimes, under the pretence of mitigating the 
Rigor of the Laws, (and ſuch is the Power of Diſpenſing) relax the 
Strength and Sinews of Laws, by drawing all to Arbitraments : he 
was well able to judge of this, having been Lord Chancelor. And 
it is his 46th Aphoriſm. That is the. beſt Law which gives the leaſt li- 
berty to the Judge ; he. is the. beſt Judge, that takes leaſt liberty to 


himſelf, 
TOY H pt herefore 


a CO EN EEE OTA 
> - . 4 . '” - > bs” ow 
5 RAS Wat herd > Io > 1 oe EE ECT ee ks 
vrngigy..+ Py trac v6 
: : 3. wr = Sn 2oregtgcc onnry— mi 24> be 
x4 577 wy —— pe ag 5 
< Wit A » 2 _ — — - —_— 
nb had p 


m1 SC OEY 
* A OT In 28 
” D " 
keg 
X » ot 
& * *- 2h 
- & f, ad. 
ag een? "I 
— - + uy 


0, 09. Nr 


ene 


m_ py, FR 
a Eat we wap here 7 2 x oF wh 
LS - ER Þ os 3 IS 
ye ory nnd, : uy 4 j 
MY £ \ ah of ran 44  _— 
, ; ©. wy , WO es. 
SE 0s 4 $2 ; bal L : © , , : OO OP RIESY x as G . 
ao de O'S : « F I by v , — Yy on - 2 2 ws. 
Es FS 4 Wag £4 "IRSES Doors rn, —_—_— ” _ 1 LETS San 3y, PR A ear 
» Se ; % otras * rot. Tarr oa 4 Z z es SenSs (5D XR W24, F . F WA LOND A 
s 6) "PR ry * of "M RO I SS Op -_ . > EF > Thee. F MCs —0v-ox. «CH Ce 8a, ” 4 " 
e--." - 5 aye £ KL + w on _ #7; p *4 * 4-7 79 35 =" 
Pate Wd , ey + +. - Ah yy Ca . 7% FR, ” 2: ” "* E ww. ——_— 0 \ : ot 
- b Bo way ASCE Ex was PEN" OI ren uy, Tron. IR AAS EEE» FAE.., $I vn F323 > > 3 
ASE a g E - "YO Bo. I Ut "7 _ T _ Ow. p) - FS&, v4 p IV $2: ts, VWr fs A « _ q 
> , bt on ; ” C 4 - -— &. 0 pa Gai q th of is. 2 x3 Þ 3 P £ . ee "th = I we 
» : © 4 * Ho - 5 ni TEST: ,% WAS PR . £ of 00S Pn” + V S 40% T7 FOO Os 1.7 LR . - - = 
. ; SIS SES {AL SR res" 5Þ 48, SID. 37 6 ; * 230 RIS” wrugF xt- Int " : : 
- fn ( _ 7 4 Rags: P - nn... : - RES n nm. Sr ot mae” oe - _—_ *e wi 
un” Tr Ma. > a - 6 : SEX Us. ay $9" _ _ ” 
7 4 + ph 1 . _ TITS 2 EIN <7 * - IT , Sp - _ =_ . - —_ ” ” oc ” —__——_— 
X y þ once b —— LS. , wo wh a q ” Rn Ie DSOTY Py EXyALG, I bY wx ; w—_—_ 
oy rence? > kt "ED i ad a—a--_ - A ESGE 47 "30" v —_ en < p , \ T nw * 0— v6 rn 
Tore a df des. p 4 4 , vile) HR A og onthe Lf ian Aa je s 
\ bop: _ ear a - _— 
— #2 


«4 —_— . I » 7 
c Mt ae 7 W's. * 3*2 
, EE red II - 
elAni,. oe Se Jr : 
4 + 6 rt FE x hk Nw _, fa: V 
of Aiuicies24en glt tf printed eG Bet 
bs; SR oa 
A CIR" fl = = x Pa tees 
7.4 d T3) = 
of : + "hp % FUloe nh Bagh 
ng. gy 
c 
wh 


#4 $,, 
— 
2. Arg 
"nr 


nie. . 


( 25 ) 

Therefore where any new Law ſits uneafie and too hard and heavy 
in ſome particular caſes, it were much ſafer to ſuffer the miſchief for 
a time, (if any ſuch happen) and let it wait till thote that gave the 
wound come to cure it. na eademq; manus vulnus opemg; feret. The 
overhaſty cure, ariſing from the impatience of enduring pain, makes 
the caſe the worſe : trequency of Parliaments 1s a proper cure. Other 

. ways of cure are apt to cauſc infrequency of Paritaments. 

_ 157- And in Matters of great difficulty which come before the Jud- 
*-4. It is the £ES in the Courts of Weſtminſter , or if there be no great difficul- 
OficeofJud-ty , yet if it be of mighty concernment and not clearly concurring 
gesroadvance with the * intent and words of Law-makers , but the Law in the 
Low) ma {cope of it, is like to Le fruſtrated by an haſty determination, it 
or Religion, . xe | en 
according ro 15, under favour,the Duty of the Judges in ſuch Cales of F Dabitaczones 
their end,tho* FudJcior to ret till the Parliament meet, and then to propoſe it to 
nt] 1: 7g the Parliament for their refolution. Thus 1t 15 exprefly provi- 
perfect. Gd in the Statute of Treafons, 25 Z. 3. to deter doubttul Cafes till 

+ Sir Re.Cott. the Parliament reſolve them, kcing in a matter of fo high cancernment 

Abridg.1R2. as that of Treaſon. | | : 

= inſt. And in Caſes of much leſſer conſequences, eſpecially upon a new 

M” Law, (as that is that we have before us) in ſeveral Cates cited in 
Blackamore's. Caſe, the Judges have fought to the Parliament for a Re- 
ſolution in {ſmaller matters. | 

8 Rep. 158. Indoubts ariſing before the Judges in their Courts, upon 
the Conſtruction of Acts of Parliament, the Judges reforted to the 
Council, (which 1s there faid to be meant of the great Council, (the 
Parliament ) that made the Act in the Caſe there cited. 

*:9 £3.21. The Queſtion *did ariſe upon the Statute of I4E.3..6. which GIVES 

40 E. 3. 34 power to Courts to amend Miſpriſions of Clerks 1n Procels, in writing 
a Letter or Syllable too much or too little : But whether theſe words 
in the Act, gave power to amend where there was a whole Word too 
much or too little, was the Queſtion, and the Lords dechared, 39 E.3.21. 
that their meaning was, that in ſuch Caſes the Proceſs ſhould be amen- 
ed: this ſhews the tenderneſs of the Judges in thoſe times, in conſtru- 
tion of new Acts of Parliament , and the frequency of Parliaments 
and the reſort ſtill had to them in cafe of Doubts. And this was in the 
time of F. 3. the moſt flouriſhing time of the Law ; and a Caſe that the 
then Archbiſhop faid had #6 great difficulty 7n 7t. 

Olyeetion. But I preſume it will be ſaid againſt me, that this is a clear Caſe 
in Law which is now before us, and that there was no doubt nor. difft- 
culty in it, but that the King by his Prerogative could diſpence with 
this Act of 25 Car.2. and that allthe twelve Judges (but oneor two) was 
of that opinion, and that the Point hath tormerly been reſolv'd 1n the 
Caſe of Continuing a .Sherift in his Othice longer than one Year, not- 
withſtanding the teveral Acts of Parltament to the contrary, and that 
was fo relolv'd by all the Juſtices 1n the Exchequer Chamber, 2 Z. 7. 
and by the opinion of Sir Fdward Coke, 12 Rep. 18. and repeated in Cal- 
w14's Cale, 7 Rep. 14. which are the only Authorities that come home to 
the Caſe, and none of them ancient. 

Before I ſpeak to theſe Authorities in the Caſe of Diſpenſing with 3 
Sheriff to continue longer than a Year, Iſhall make jt appear, that thc 
Caſe now in queſtion, or the Point in Law of this Caſe, was very muci 
doubted, if not clearly held on the contrary, that the King could not ci- 
{pence with this Act of 25: Car. 2. and that by no mean Judgments. 


[t 


( 27 ) 


If the King could have diſpensd with it by his Prerogative, arid 
it had been fo clear, what need was there of his Majeſty's propoſing 
it to the two Houſes, at the opening of a Seflion, to allow him a 
Power of Diſpenſing with this Law ? or that they themſelves would 
diſpence with it 2 why would the two Houles, after long debate about 
it, excuſe themſelves from conſenting to that which the King could 
do without them > were there no Judges that did ſcruple the doing 
of it 2? 

If it were a Prerogative in the King, how came it to be ſo long be- 
fore the King's learned Council could {tart it 2 we heard nothing of this 
till all other ways were tryed. 

Let me add to this what was {poken by the late King's own com- 
mand and direction in the Houſe of Lords, before the King and both 
Houſes, and all the Judges preſent, by a late Lord Chancelor, who as 
he: was an excellent Orator, {o he was a very learried Lawyer, and my 
honourable Friend. | | 

It was in his Speech made to both Houſes the Twenty third of 
May, 1678. ( about five Years after the making of this At of 
25 Car. 2.), and it was ſpoken in reference to this very A of Par- 
- Hament. . | EO | | 
Hath not the late A (fays he) made it impoſſible, abſolutely impoſ- 
fible for the moFt concealed Papift that w, to get into any kind of Emeploy 
ment > And did ever any Law ſince the Referimation give us ſo great a 
| ſecurity as this 2 

Hereupon, in the ſame Speech, that noble Lord does declare it now 
a ſtale Project to undermine the Government, by accuſing it of endea- 
vouring to introduce Popery, that a man would worder'to fee it taken 
up again. 

R rkis Law had ſo abundantly ſecured us againſt the Danger of it. 

And yet, atter all this, do we hear the Judges openly and judicially 
declaring, that it appear'd to them to be a very plain caſe, that the 
_ King alone could difpence with this Act of Parliament by his Prero- 

gative : and tho' it was acknowledged to be a Caſe of great con- 
tequence, (as the truth 1s) yet it was pronounc'd withal to be of as 
little difficulty as ever any Caſe was, that raiſed ſo great an expecta- 
tion. | - 

Theſe are ſtrong Arguments to prove the Doubtfulneſs of it : after 
all theſe Refuſals or Heſitations, it might very well be accounted a 
Doubt or Difficulty, worthy to be reterr'd to the judgment of the Par- 
liament, if the Parliament had not already in effect given their judg- 
ment to the contrary. | 

As I remember, it . was in February 1663. that the two Houſes 
made an Addreſs to the laſt King, for revoking a Declaration, whereby 
his late Majeſty had granted a Toleration and Indulgence to ſome Pre- 
teftant Diſſenters, as . 79a agzainft Law, and ſuch a Toleration was de- 
clared illegal by the Parhament in 1672: Theſe aretwoReſolutions in 
the point by the Supream Judicature. 

If this Prerogative of Diſpenſing with Acts of Parliament were in the 


Crown by Preſcription, (as it ought to be if it were a legal * Preroga- » ,, jx4 19. 
tive) it ought then to be confin'd and limitted to ſuch caſes only where- Plowden 319, 
in it had been anciently and frequently excerciſed : and there ought to & 322- 


beno extenſion of Caſes where they are depending upon a Preſcription, 
nor is thereany arguing a Paritate rations in ſuch Caſes and which have 
their force meerly trom ancient and conſtant Uſage. It 
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( 28 } 
It is a Rule at Common Law;*2/4; eadem eFft ratio ibi idem Jus + But 
this Rule doth not hold in Cuſtoms and Preſcriptions. .. 


tion of . the Act : Unuſquiſque renungiare potefF Juri pro ſe intro- 


dufto. 


rogative that ; DO -. nt ; ; a" 4 
_— tothe Perſons, and adjudged the thing done to the contrary void ;. this hath 
great preju- been of latter times, and but of late found out and practis'd, and is not 


dice of the \yarranted by any Preſcription. 


_ © had I ſhall cite ſome Reſolutions to this purpoſe, that the King cannot di- 
ble. ſpenſe with Diſabilities and Incapacities impoſed upon any Perſonby Act 


Croke, Fac. The'Lord Hobart's Reports, fol. 75. in the Caſe of the King agfinſt 
385. The the Biſhop of Norwich, Ref: That if an Incumbent were oe Symo- 
lame Caſe. ny-in obtaining a Benefice, he was made incapable of that 


rer ; he was holden by- Egerton Lord Chancellor, and Coke Chief Ju- 
ſtice, uncapable & that of 
tho' he had 
words: 3 | T6 
For the Perſon being diſabled by the Statute, could not be enabled by 
the King : And yet the Office of Cofferer is a ſpecial Service about the 
King's Perſon, and-his Treaſure. | 
' The Lord Chief Juſtice Yaughan, in his Reports of the Caſe of 7ho- 
mas and Sorrel, fol. 354, 355- gives this for the reaſon why the King 
cannot diſpenſe with a Man to buy an Office contrary to the Statute ot 
E. 6. nor with one Simoniacally preſented, to hold that Living, or - 


( 29) 
be at any time after preſented to it ; nor with any of the Houſe of Com- 
mons not to take the Oath of Allegiance, according to the Statute of 
7 Jac. 1. c.6. Becauſe ( ſays he ) the Perſons were made incapable to 
hold ſuch Office or Living, and a Perſon incapable is a dead Perſon, 
and no Perſon at all, to that wherein he is incapable. 

-= a Member of the Houſe of Commons is by 7 Fac. Perſona in- 
habilis. 

x. Inſt. fol. x20. In the Caſe of the Simonif?, Sir E.C. ſays, The 
Act ſo binds the King, as that he cannot preſent him that the Law hath 
diſabled, for cver atter, to be preſented to that Church. The words of 
the Act be: Ze ſhall be from thenceforth adjudged a diſabled Perſon in 
Law, to have or enjoy the ſame Benefice. And the Party, being dila- 
bled by the At (ſays Sir E. C. ) cannot be diſpensd withal by any 
Grant by a Non Ot/tante, as it may be where any thing is prohibited 
ſub modo, ts upon a Penalty given to the King, | 

The Caſe of Sir John Bennet does not at all contradict theſe Authori- 
ties. Tt is Croke, Car. 55. Sir John Bennet by Sentence in the Star- 
Chamber, was made incapable of any Office of] udicature for Bribery, 
Reſ. by all the Judges, and Barons, that by the King's Pardon, all Inabi- 
lities are diſcharg'd, becauſe the Sentence could not take the Office from 
him being Freehold, over which the Court had no Power. 

So that after ſo often declaring by ſeveral Acts of Parliament, Grants, 
and Patents made contrary to their Adts to be void, and all Diſpenſa- 
tions, and Nox Ohſtante's, to the contrary of the Laws made by them, 
to be void, and inflicting Penalties upon ſuch as ſhould obtain thoſe 
Grants, and Nox Oh/tante's, or make uſe of them as appears by a mul- 
titude of Ads ; and all theſe too weak, andyall in vain by the Judges 
allowance of theſe Non Ob/tante's, the Parliament had no other fence a- 
gainft theſe Non OZftante's, but to fix a diſability in the Perfons, and to 
make them uncapable of taking the benefit of ſuch Grants ; and this 
hath held good till now, but now they break through this too. 

And as 1 obſerv'd in tie Fope's Exerciſe of his Power of Diſpenſing, 
that it'was uſed with ſome moderation at firſt, in Caſes that ſeem'd to 
be of great neceſſity only, 'but at aſt, by degrees, it grew to be intole- 
rable and unlimited : So the like may be obſerv'd in the uſe of this Pre- 
rogative. | | : 

3. Inſtit. fo/. 2.36, inthe Chapter of Pardons, by divers Acts of Par- 
liament, the King's Power of Granting Charters of Pardon hath been re- 
ſtrained, asby 2 E. 3. c.2. 10 E.3.c.2. 14. 3. c. 14. 13 R. 2 Stat. 
2. c. 1, theſe are ancient Statutes. It hath been conceiv'd ( ſays Sir 
E. C.) which we will not queſtion (fays he) that the King may*diſpenſe 
with theſe Laws by a Nox Ob/tante. Yet Sir E.C. there declares, That 
he found not any ſuch Clauſes of Nox Marte geo diſpenſe with any of 
theſe Statutes, but of late times. This ſhews That it 1s a growing mi- 
chief and had not been anciently uſed, as it ought to have been to make 
it a good Preſcription and Prerogative. TE 

I ſhall now examine the Authorities and Caſes that are cited in de- 
fence of this Prerogative aud Power of diſpenſing with a difability im- 
posd by ACt of 5. ak ; for I do not purpoſely diſpute it in any” 0- 
ther Caſe, but as they are coincident with this. _ 

The firſt that we meet with, is that of 2 ZZ. 7. fol. 6. and it was by 
all the Juſtices in the UCIEN The Caſe thus : 


King 
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( 30 ) 

King Edward the Fourth granted the Office of Sheriff of a County 
to the Earl of Northumberland, for the Life of the Earl, and the Ju- 
ſtices held the Patent good, there being a Nox Obſtante in it to the 
Statutes. 

*14E.3.c.7. Let us look into * the Statutes that forbid a Sherift to continue in 
_ by their hj5 Office longer then one Year : There had been ſeveral + ancient Sta- 
w——_ '1.;. tutes made to that purpoſe, but they all prov'd to be of little effect, 
Office by for Patents were ſtill granted to hold the Office of a Sheriff, tor a lon- 
procurement ger time than one Year. 

racy are en” Ar length came the Sar. 2.3. #7. 6. c. 8. which recites the former 
do wa Op- Statutes torbidding any Perfons continuance in the Office of Sheriff; 
preflions ro above one Year ; and obſerving the great Opprefſions and Abuſes to 
= _ the People, that did arife from it, and how that yet they were gran- 
wo E 4 - 4 ted contrary to thoſe Statutes. This Statute therefore of 23 ey. 6. 
1 R. 2. c. 11. Ordains that thoſe Statutes ſhall be duly obſerv'd. And turther ordatns, 
# Sir Robere That if any occupy that Office contrary to thoſe Statutes, or to the 
we _ effe&t or intent of any of them , he ſhall forfeit two hundred Pound 
4 (a yearly, as long as he occupieth contrary to any of thoſe Statutes, and 
that every Pardon granted of that Forfeiture ſhall be void, and that all 
Patents made of the Office of Sherift, for Years, or any longer time, 
ſhall be void, any Clauſe, or word of No» Obſtante in any wile put, or 
\ to be put in ſuch Patents notwithſtanding ; and every ſuch Perſon is 

thereby diſabled to bear that Office. 

Nothing could be penn'd ſtronger than this Statute, and it is a Law 
made by the Supream Legiſlative Power of the Nation, and it expreſſes 
the former granting of Nox Ohſtante's to be a great abuſe, and to be 
contrary to Law. Yet centrary to the expreſs words, and clear intent 
and meaning of this Statute, did all the Judges reſolve in 2 #7. 7. That 
by a Non Obftante , a Patent for a longer time than a Year ſhould be 
good, of the Sheriffs Office. 

The King, and both Houſes were of Opinion, that. they could make 
a Non Obſtante in ſuch Caſe void. The Judges are of a contrary: Opi- 
nion, that a Nox Ob/tante ſhall make void the Statute. Here is an In- 
feriour Court over-ruling and controuling the Judgment of a Superiour 
Court. The Judges who are but Jura dicere, contradidt thoſe who 
have the Power Jura dare, as well as Jura dicere, and of Correcting 
the Errors of the higheſt Court in Weftminſter, and controuling their 
Judgments. 

The Statute was a meer idle nugatory thing, if it were not to re- 
ſtrain the granting of a Nox Oh/tante - if it did not that, it did no- 
thing. The King himſelf alone, (if he had pleas'd) could without any 
Act of Parliament, have refoggn'd the Abuſe , by refuſing to paſs any 
ſuch Patents for a Slriffs Gntinuing in his Office longer than a 
Year. But the King was ſenſible of the Abuſes, and therefore wil- 
ling to be reſtrained trom paſſing any more ſuch Patents, and to avoid 
any importunity that might be uſed for the obtaining any ſuch Pa- 
tents, and therefore conſented that a Law ſhould paſs to make ſuch 
Patents void. And after all, ſhall the King ( if he pleaſes ) ſtill make 
the like Grants 2 Why then the At was of no manner of uſe, and 0- 
perates nothing ; and the Reſolve of the Judges has made the AR 2 
meer idle vain thing. | 

But 


( 31 ) 


But the twelve Judges in 2 4. 7. have ſo refolv'd, and the only uſe OljeBion, 


they would allow to all thele Adts of Parliament is. no more than this, 
that if the King grant a Patent to one of the Sheriffs. Office tor moxe 
than one Year, and there be no Non o4ftarte in the Patent, that thery, tor 
want of a Nou e&/tante, the Patent ſhould be yoid by thoie Acts of Par- 
liament which otherwiſe would have been good, had not thoſe Acts 


made them void. 


But how eafie would it be tor one that obtains ſuch a Patent, to get 4yirer. 


the Non ob/tante to be inferted ? and who would accept fuch a Patent 
without a Nox obſ/tante 2 and to whom would the Non o&/tante be deni- 
ed to whom ſuch a Patent is granted? the Lord Z7obart, in the Caſe of 
Needler againſt the Biſhop oft Wincheſter, fol. 230. lays it is denied to 
none, and that it-is in the power of the Attorney-General, 

The Reaſons given by the Judges mn: 2- #7. 7. tor that refolution, 
are, becauſe the King had always uted fuch a Prerogative of dif penfing 
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with the Ads of Parliament that required the * true value of -the * : z4.c5. 


Lands, and the certainty of the Lands to be mentioned in his Grants 
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of Lands, and with the Ads concerning the + ſhipping of Wodl, 13 H.7.8. by 


and pardoning of Murder (without expreis mentioning of the Mur- 


der.) . Kt 
Theſe Caſes are nothing alike, bur of a trifling conſideration in re- 


ſpect of the Act we have in hand of 25 Car. 2. And in theſe Cafes the 


So 


"x7; 


* uÞ: 
pe 


Penalty and * Forfeitures are given to the King, and they concern the * See 13 27.7. 
King's profit only to \diſpence with them : but 19.our Cate the Safety 8. by D:cer's 
of the Government, & ſalus populi, and the maintaining of the true F<" 5. 


Religion eſtabliſh'd by Law , are all concerd, and to the Caſe is 
not alike. And to compare this with thoſe Caſes, is parvw componere 
magna. 1 

This Opinion and Reſokition of the Judges in 2 ZZ. 7, has been the 
Foundation of all the like Opinions that have ſince that time been given 
of the King's Power of Diſpenſing with Diſabilities and Incapacitics im- 
posd by Adts of Parliament. Upon what ground the Juſtices held the 
Patent of the Sheriff's Office, good to the Earl of Northwnberland for 
Life, does not appear , whether becauſe it had formerly been an Office 
of Inheritance, and ſo within the Exception in the Statute of 2 3 ZZ. 6. or 
whether by virtue of a No# obftante to the Statutes, as Ratclif only ar- 
gues, for the reſt ſay nothing of the Nox ob/tante. Some Reſolutions 
have been to the contrary of that of 2 #7. 7. as in the Caſe that I cited 
of the King againſt the Biſhop of Norwich, in the Lord ZZebart'sReports, 
and the Caſe of Sir Arthur Ingram, where it was adjudged, that the 
King could not diſpence with a Diſability. | 

And the Book of 2 R. 3. fel. 11 & 12. concerning Waterford in 
Treland, is of the King's Power to difpence with an A& of Partia- 
ment where the Forfeiture is given only to the King : fo it comes not 
home to our Cale. Fe: 29 

This Reſolution of the- Judges in 2 Z. 7. was the Precedent and 
leading Caſe to all the ſubſequent Opinions, and was the Foundation of 
them, and they all muſt ſtand and tall by it. ; ; 

Now it will be very evident, that the King had no ſuch Power or 
Prerogative of continuing Sheriffs im their Ofhices longer than a Year. 
For, under favour, the Making of Sheriffs, doth not, nor never did, be- 


long to the King, neither at the Common Law, nor by any my of Par- 
lament ; 
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( 52 ) 
liament ; ſo that all theſe Opinions and Reſolutions are built upon 2 
ſandy Foundation, and have but debzle fundamentam, and they take that 


for granted, which is not a truth. 


Eledtien of 
Sheriffs by 
the County. 


 Fol.1174,175- 


23E.1.c.8. 
& chap. 13. 
See the Re- 
ports of E. 2. 
ant” Memo- 
randa Scac 
fo,28. 


The Eledtion of Sherifts , at the Common Law, even from the 
very firſt Conſtitution of the Kingdom, and by the Original Inſti- 
tution of the Government, was in the Freeholders in the ſeveral Coun- 
ties, ever ſince there was any ſuch Office as a Sheriff, and ever ſince 
the Kingdom hath been divided into Shires, that 1s, 1n the time of 
the Saxons, (from whom we derive moſt of our Common Law ) and 
long after their time, in the time of the Normans, till being neg- 
e&ted by the Freeholders, it came at length, by an Act of Parlia- 
ment, made within the legal time of Memory , to be taken trom 
the - Freeholders, and the Power of Naming and Chuſing Sheriffs 
every Year lodged in the hands of certain great Officers of State, 
and fo it continues to this day ; but neither is, nor never was in the 
King. 
'Nr Lambard , in his Book de Priſcis Auglorum Legibus in his 
Lemma de Heretochiis , fol. 147. ſays, that thole ZZeretochii were 
Duftores exercitus. ( Here, ſignitying an Army in the Saxon Tongue. 
The ſame as in the Dialect of this preſent Age may be called Lord- 
LiemtEtnants or Deputy-Lieutenants. The Law of King Edward 

which I take to be the Confeſlor) ſpeaks of theſe ZZeretochzz, in 
theſe words : Ji wero viri Eligebantur per Commune Concilium pro 
Communi atilitate regni per provincias (9 Patrias Univerſas & 
per fingulos Comitatus in pleno Folkmote ficut & Vice-Comites Provin- 
ciarum & Comitatuum Eligi debent, This Law mentions this Election, 
as an Uſe and Cuſtom. 

If 'the King did not make the Sheriff, he could not continue him 
Sheriff; if he could not make him for a Year, he could not grant 
him the Office for longer than a Year : the Sheriff had his Authority 
and Office from the Ele&tion, not by Commiſſion or Patent, and that 
but for a Year. | 

Sir Edward Coke, in his Second Inſtitutes, in his Expoſition of the 
Statute of Weſtminſter 1. Cap. 10. concerning the Election of the Co- 
roners by the Freeholders, ( which ever was fo, and fo ſtill con- 
tinues) ſays, there is the fame reaſon for Ele&tion of Sheriffs, 
and ſo (fays he) it anciently was by Writ direted to the Coro- 
ners. 

In like manner were the Conſervators of the Peace choſen, in whoſe 
place the Juſtices of the Peace now ſucceed, and ſo the Verderors of 
the Forreſt are to this day. | 

Theſe were great and high Liberties, and did belong to the Free- 
nolders from all antiquity, and are ſtrong Arguments to confute thoſe 
late Authors, that will by no means allow of a limitted Government, 
but leave us under an Abſolute and Arbitrary Power, and who call our 
Laws and Liberties, but the Conceſſions and Condeſcenſions from the 
Regal and Abſolute Power. 

- Sir Edward Coke diſcourſes largely of theſe EleQtions, in his Expo- 
ſition of the Statute of Articul; ſuper Chartas, in his Second Inſtitutes, 
or Magna Charta, fol. 558. By this Statute ( it 1s ſaid ) the King 
hath granted to his People, that they have the Election of their She- 


riff in every County where the Sheriff is not of Fee, if_ they will, 
Sir 


(3) 

Sir Edward Coke ſays, by this Act, that ancient Right the People 

that is, the Freeholders) had, was reftord to them ; and the 
words ( if they will-) import , that they -tormerly. had it, but neg- 
le&ed it. | £5 568 

By a Statute made in the next King's Reign, v/z. 9 E. 2. ſtyled, The 
Statute of Sheriffs, upon pretence, that inſufficient perſons were com- 
monly chofen for Sheriffs : by that At it is ordained, that from thence- 


forth the Sherifts ſhall be aſſigned by the * Chancellor, Treaſurer, Ba- * Sir Rob.Core 
Abr. 18 E. 3. 


And by the Statute of 14 E. 3.c. 7. fome change is made of the 2 53+ 


rons of the Exchequar, and by the Juſtices. » 


perſons that are to have the Election, and the Day and Place of ſuch 
Aſſigning of Sherifts is prefix'd, zz. yearly in the morrow of A#-Soxls, 
and in the Exchequer. " 

By the Statute of 12 R. 2. c. 2. the Afſgning of the Sheriff is put into 
the hands of more great Officers, who are to be {worn to execute this 
Truſt faithfully, but it is nor veſtcd in the King all this while, nor ne- 
VEr Was. 

It is true, that out of Reverence to the King, theſe great Officers, 
who had the Aſſigning of Sherifts, did afterwards uſe to name three 
perſons, out of which number they lett it to the King to chuſe one 
tor every Shire. But this was. more out of deference to the King, 
than out of any ſtrict Obligation {o to do, and the Election made by 
the King , was in Law to be accounted an Aſſignment by theſe great 
Officers. | E 

Nor could the King chuſe any other for Sheriff 'than one of thoſe 
three {to Aſſigned by thoſe great Officers, tho' it is ſometimes other- 
wiſg pradtisd. And this hath been a Reſolution of all the Judges 
of England, and 1s mentioned in Sir Edward Cotke's Second Initi- 
tutes, fol. 559. it was in the 34th Year of Zenry the Sixth, and it is 
in th'> words, V2. | 

That the Fing did an Error, when he made another perſon Sheriff 0 
Linculn'kire zhen was choſen and preſented to him by thoſe great Officers, 
after the effett of the Statute. So that the right of Electing She- 
riffs by thole great Officers, we ſee, continued fo lately as the lat- 
ter end of King Henry the Sixth, and I know of no Law ſince, that 
hath alter'd it : therefore we may conclude, it is no Prerogative in the 
King. | 
Kd we may further obſerve , what plain Language all the Judges 
uſed in thoſe days, as to tell the King and the Lords of the Council, 
that the King had erred in what he had done. I obſerve this the ra- 
ther, that it may be ſome excuſe to me tor the plain Language I am 
forced to ule in the Arguing upon this Subject. The Lawyers are not 
always. Courtiers, nor will the SubjeCt-matter bear Complements and 
Courtſhip. Ornari res ipſa negat, contenta doceri. 

\ I cannot reconcile this Reſolution of the twelve Judges, given in tlie 
time of King Henry ths Sixth, with that Opinion that is deliver'd in 
the Lord Dyer's Reports, fol. 225. 6. and it is but an Opinion. 5 & 6 
of Queen Elizabeth. In the time of the Plague, the Sherifts were na- 
med and made without aſſembling the Judges ad Craſtinum Animarum 
at the Exchequer, according to the common ufage, but tor the moſt 
part none was -made but one of the two _ remain'd in the Bill = 
| a 
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laſt Year. Tho' it was held, (fays the Report ) that the Queen, by her 
Prerogative, might make a Sheriff, without tuch Ele&tion, by a Nox 
Obſtante aliquo Statuto in contrarium , which croſſes the Reſolution I 
now mentioned. It is but an Opinion againſt a Solemn Reſolution of 
all the twelve Judges. . 

I find, that ſome who had tranſgreſs'd that- At of 23 Z#. 6. and 

had continued above one Year in that Office of Sheriff, ſoon after the 
| making of that Act, did not think themſelves ſecure againſt the Penal- 
Ry Sar, £y Of that Act by any Nor obſtante from the King, but procur'd an 
> 8.18. AC of Parliament to indempnitie- them for what they had done ; for, 
in the Sta> by another A&t made the 28th of the ſame King 7exry the Sixth, it 
rures at large, js ordain'd , ' that the Sheriffs for the Year then laſt paſt, ſhould te 
Co. quit and diſcharged againſt the King and his People, of the Penal- 
Sherifof ties of the 200 /. which they incurrd by the Statute of 23 7. 6. by 
Briſtol. Exerciſing the Office of Sherift longer than a Year, from the day nexr 
after the day of all 4/-Souls, on which day, by the Statute, a new Ele- 

ion was to have been made. | 

I have one great Authority more, and that 1s of an Act of Parlia- 
ment too, which, in my judgment, clearly proves, (againſt this Reſo- 
lution of the twelve Judges in the time of 2 #7. 7.) that the King 
had no ſuch Prerogative to diſpence with the Sherift's continuing in 
his Office longer then a Year. But that the only diſpenſing Power 

was in the King and Parliament, as I have affirm'd, and in the 
King, when any Special At of Parliament ſhall for a time limit- 
ted enable him 1o to diſpence. And it isan Act in the time of a wiſe 
and powerful King, who would not loſe his Prerogative, where he had 
right to it. | 
9 H. 5,5. iy" is the Statute of 9 ZZ. 5. c. 5. in the Statutes at large, this Statute 
recites the Statute of 14 E. 3. whereby it was ordain'd, that no She- 
riff ſhould continue in this Office above a Year. And it. recites fur- 
ther, that whereas at the making of that Statute, there were divers 
valiant and ſufficient perſons, (1 ſuppoſe 1t 1s Ul tranſlated (valiant) 
and it ſhould have been: (men of value) in every County of Zg- 
land, to exerciſe the ſaid Office well, towards the Kmg and his Peo- 
ple : But by reaſon of divers Peſtilences within the Realm, and Wars 
without the Realm, there was not now ſuch ſufficiency of ſuch per- 
ſons. It is therefore ordained , that the King , by Authority of this 
Parliament of 9 7. 5. may make the Sheriffs through the Realm, 
at his will, until the end of four Years, notwithſtanding the {aid 
Statute made 14 EZ. 3. or any other Statute or Ordinance mate to the 
contrary. | | 
, Here the King is entruſted with the Power, and that but for a ſhort 
time in the very Caſe of continuing Sheriffs in their Offices longer 
than a Year, and that in a caſe of great and abſolute neceſſity, and this 
by a Special Act of Parliament, which plainly ſhews, he could not do 
it by any Prerogative he had of diſpenſing, for then he would never 
have taken it under an Act of Parliament. 

What ground therefore the Judges had in the ſecond Year of Zenry 
the Seventh, to adjudge it to be a Prerogative in that King, I cannot 
ſee : and that Reſolution is the keading Caſe to all the Opinions that 
have been delivered in the Point, ſince that time, and the Opinions 


{til 


| (3s } 

{till juſtifie themſelves by that one firſt Reſolve, and cite that for their 
great Authority : That Opinion ſeems to be delivered upon a ſudden 
Queſtion, put to the Judges by the King's Council, not argued nor de- 
liberated on, nor upon any Caſe that came Judicially before them, and 
the Judges there take notice only of two ancient Statutes, vzz. 28 F. 3, 
c.7. 42 E. 3.c. 9. both which barely forbid the Sheriffs to continue 
longer than a Year in their Office, but no Penalty is impoſed ; and the 
Earl of Northumberland's Cate had a Non Obftante in it only to theſe two 
Statutes, as appears by the Abridgement of that Caſe by Brook, 77z. 
Patent's Caſe, 109. So that they did but, ad pauca reſpicere & de fa- 
cili pronunciare. But they do not take the leaſt notice of the Statute of 
23 #.6.c.8. which makes the diſability, nor do the Judges in that 
Caſe, give that reaſon for their Judgment, as Sir E. C. hath fince found 
out to juſtifie it, viz. His Prerogative inſeparable, &c. | 

Something may be obſerved from the time when that ſtrange Reſo- 
lution paſs'd : Fudicis Oficium eFt ut res ita tempora rerum querere. Tt 
was in 2 ZZerrythe Seventh, in the beginning of the Reign of that King, 
who ſtood high upon his Title and Power ( if we may believe a late 
Hiſtorian. ) 

(Mr. Back.) in his Hiſtory of the Life and Reign of Richard the 
Third, who in his'Second Book, fol. 54. diſcourſes likewiſe of King 
Henry the Seventh , and his Title to the Crown , ſays of him, That 
he ſeemed to wave all other Titles, and ſtuck to that of his Sword and. 
Conqueſt, and at his Coronation he cauſed Proclamation to be made 
with theſe Titles, Zenricus Rex Anglie Fure divino, Jure humano, & 
Fure belli, &c. Which yet the Barons could not agree to, tho' the 
King peremptorily avowed he might juſtly aſſume it, having as a Con- 
querour, entred the Land , fought for the Crown, and won it. The 
Barons anſwered ( fays the Hiſtorian ) as peremptorily, That he was 
beholding to them both for his Landing and Victory. But the more 
they oppoſed it, the more he inſiſted upon it. 

Now that King that made his Title by Conqueſt , might carve out 
to himſelf what Prerogatives he pleated ; And who durſt diſpute it with 
him And this probably might have fome influence upon that Reſoſu- 
tion of the Judges, being ſo early after his Claim, vzz. 2 27. 7. 

But I find Sir ZE Cote, a Chief Juſtice of great Learning, and of 
as great Integrity, taking up the ſame Opinion: Ir is 1n the Reports that 
go by the Name of Sir Edward Coke's, 12 Rep. fol. 18. No Act, ſays 
he, can bind the King from any Prerogative which is fole and inſepa- 
rable to his Perſon, but that he may diſpenſe with it by a Non Ob/tante, 
as a Soveraign Power x0 Command any of his Subjects to ſerve him for 
the Publick-weal ; and he inſtances in that of a Sheriff, and quotes the |, 
Reſolution of the Judges of 2 #7. 7. and urges that of Judges of Aſſize, , / 
that they may go Judges of Adſize in the Counties where they were \ 
= or did inhabit , if the King diſpenſe with it by a ſpecial Non 0&- 

ante. oP: | | 
But he gives another inſtance, which I preſume none in theſe days 
will ſubſcribe to ; and if he miſtook himſelf in this inſtance, he may be 
ſuppoſed to miſtake and err in all the reſt : Purveyance (ſays he) for 
the King and his Houſhold is incident ſolely, and inſeparably to the Per- 
ſon of the King : And for this Cauſe the Act of Parliament of Zexry the 


Third, de ta/lagio non concedendo, which barrs the King wholly of Pur- 
veyance, 
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 veyance, is ( ſays he) void. If thisbe Law, what a Caſe are the Sub: 


: jets in, that have given a Recompence by a Revenue of Inheritance 


[ 


* «. 


(in part of the Exciſe) to the Kmg, in liev of Purveyances. 

It is ſober Advice given by Learned Grotzzs, in his Book De Jure 
Belli & pacis, 82. Let us not ( ſays he ) approve of all things, tho” 
delivered by Authors of greatett Name,. tor they often ferve the Times, 
or their Aﬀections, and bend the Rules as occation requires. 

* This Reſolution of all the Judges, in the Second of #Zexry the Se- 


- venth, is again cited in Calviz's Caſe, in Sir Edward Coke's Sevent! 


- - - _- 


Report, and there a Reaſon is given to juſtifie that Reſolution, whici 
1s not ſo much as touch'd upon in the Report itſelt, of 2 ZZ. 7. but it has 
been ſtudied and found out ſince that Reſolution, viz. That an ACt can- 
not barr the King of ſuch Service of his Subject, which the Law of Na- 
ture did give him. 

And this is the main Reaſon inſiſted on in the late Judgment given 
in Sir Edward Hales's Caſe (asT am informed) ; which is the only Caſe, 
that I firid, which came to be argued upon the very point, yet it was 
but lightly ſpoken to, tor that of 2 #7. 7. which 1s the firſt of rhe 
kind, was not upon a Caſe that came Judicially before the Judges, but 
was upon a Conſultation only with the Judges, and without Argu- 
ment. | 

Nor in any other Authorities that 1 have cited, grounded upon 
that Reſolution of 2 ZZ. 7. did the Point dire&ly come in queſtion Ju- 
dicially. | . 

And Calvir's Caſe is the firſt that T find, which offers this ſpecial 
Reaſon, viz. That no At of Parliament can reſtrain the King from 
commanding the Service of his Subject, but it 1s an inſeparable Prero- 
gativeinthe King; andas Sir E.C.ſpeaksin his 12 Rep. Tho an Act makes 
the King's Patent void, and tho' the King be reſtrained to grant a Nox 0/- 
fante, by the expreſs words of the Act, and tho' the Grantee is diſa- 
bled by the Act to take the Office, yet the King ( ſays Sir Edward 
Coke) may by his Royal Soveraign Power of Commanding, command 
a man by his Patent, to ſerve him and the Weal-Publick, in the Office 
of Sheriff for Years, or for Life : And this the King may do for ſuch 
Cauſes ag he in his Wiſdom ſhall think meet and profitable tor himſelf, 
and the Comrmon-weal, of which he himſelf is ſolely Judge, ſays Sir 
E. C. So tho' the King and Parliament have adjudged and declared by 
a Law, ſuch a perſon, or ſuch a ſort of perſons to be altogether unfit for 
ſuch a Service or Office. As for Example : They have adjudged Pa- 
piſts ( who own a Forreign Authority and Juriſdi&tion, and who hold 
Doctrines deſtructive and contrary to the Religion Eſtabliſhed in this 
Kingdom) to be very unfit and uncapable of being entruſted with the 
maintaining of the Government, and the Religion Eſtabliſhed by Law, 
in this Kingdom. Yet according to late Opinions and Reſolutions, tho' 
the King himſelf, by the Advice of his Great Council, have ſo adjudged 
and declared,yet he may do otherwiſe,and he may employ a Papilt to de- 
fend the Proteſtant Religion ; and he is the ſole Judge of the fitneſs of 
Perſons for his Service. This 1s the Diſcourſe, this is the Argument 
and Reaſon uſed. 

Will this Reaſon be allowed of, ſhall the King be the ſole Judge of 
the Perſons fit to ſerve him in all Caſes, and is it an inſeparable Pow- 


er and Prerogative in the Perſon of the King 2? RM 
I iha 
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I ſhall put a Caſe wherein the Judges depart from this Opiriion, and 
appear to be of another mind. 3 © 

In the Lord A»derſon's Reports, the 2d Part, 118. It is there laid, 
If an Office in the King's-Bench or Common-Pleas be void, ahd the pla- 
cing of the Officer belongs to the King, if the King grant it'ito a per- be, 
ſon not able to execute it, the * Grant is void ; as tisthere held by many * Palmer's 
of the Juſtices. And there a Caſe is cited out of 5 B. 4. rot. 66. where Rep. 451. 
one Tho. Wynter was placed by the King in the Office of Clerk of the 
Crown in the King's-Bench. DN 4-12 

The Judges, betore the King himſelf, did declare him to be Z-halzlem 
ad Officiunm illud pro commodo Regis & populi ſui Exercendum , -and'he 
was laid by, and one Roger We#f (at the commendation of the Judges) 
was put 1n. | | _ 

Will any man preſume to ſay the perſon is unfit, when-the King, 
who is the {ole Judge of the fitnels of perſons to ſerve him, hath ad- 
judg'd him fit? yes, the Judges, in a Caſe that concerns the Courts 
where they ſit, (it ſeems) will controul the King's own judgment-,'and 
judge the perſon i»habilis, and hold the Grant void in ſuch caſe. - 

To compare our preſent Caſe with this : The King and Parliament 
by a Law have adjudged the Papiſts unfit to be entruſted with the Go- 
vernment,and with the preſerving of the Reform'd Religion : but (fays 
the Judges)if the King,without the Parliament judge otherwiſe,hisjudg- 
ment hall prevail : why. not as well in the caſe of an Office in the 
Courts at Weſtminſter, which does belong to the King to diſpoſe of, as 
in an Office that immediately concerns the Safety of theKing and King- 
dom and the great concernment of Religion d No" v8 

So here is one Command of the Kings ſet up in oppoſition to another . 
Command of the King. A Command of the King upon private advice, 
or (it may be pollible) gained from him -by ſurprize, by an impor- 
tunity or an undue ſolicitation, againſt a ſerious ſolemn deliberate Corm- 
mand of the King, upon advice with his great Council, and with the 
Conlent of the whole Kingdom : this 1s the very Caſe before us. | 

This is againſt all reaſon, and againſt the Examples of the greateſt, 
wiſeſt and moſt abſolute of Kings and Princes, who commanded' their 
Judges to have no regard to any Commands of theirs, that were contra- 
ry to Law. | WE, 

Vinius the Civilian, in his Commentary on the Imperial Inſtitutes, 
fol. 16. gives this Rule, Reſcripta Principum contra Jus vel utilitaten 
publicam, Elicita a Fudicibus improbari etiam ipſorum Imperatorum con- 
ſtitutionibus jubentur.. 

Princeps non creditur (lays he) aliquid velle contra utilitatem publi- 
cam concedere, 21 H. 8. c. 13. ſed. 10, 11, 27. Diſpenſations for Plura- 
lities, contrary to Act, are declared to be void , 4Zob, 82,149,146,155. 
The King is never by Law ſuppoſed ill affected, but abuſed and deceived, 
for Eadem praſumitur mens Regis gue et Furs. 

Grotius de Fure belli & pacis,112,113. Amongſt the Perfrans;the King 
was Supreme, yet he took an Oath at his entrance, and'it was not lawful 
for him to change certain Laws made after a particular form. 

If the King Ettabliſh the Decree, and Sign the Writing, it may not be 
changed, according to the Law of the Medes and Poriok which alte- 
reth not, as we read in the Book of Daniel, 6 Dan.8. 12, x5. h 

L By 
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By the Act of 2 E. 3. c:8. it is accorded*and eftabliſhed,rthat” it ſhall 
not be commanded by the Great -Seal, nor the little Seal,.to diſturb or 
delay Common Right, and tho fuch Commandments do come, 'the Ju- 
{tices ſhall not therefore leave to do right in any point. 

Grotius ubi ſupra, 117. Antiochus the third, tent a-Reſcript to the 
Magiſtrates, that they ſhould not Obey him, in caſe he ſhould command 
any thing againſt Law. 

And Conſtantine publiſhed the like, That Orphans and Widows be 
not conſtrained to come to Court for Juſtice, no, not it the Emperor's 
Refcript be ſhewed. VS | 
In the ſtory of Danje/, we read, that King Darius figned the Writing, 

and the Decree, which indeed was but a ſhare laid tor Dazzel, and Da- 
zzet had fallen into the ſnare: The King was his friend, but could neither 
diſpence with himy nor pardon him, tho' he were fore diſpleaſed with 
himſelf for ſigning the Decree, And the King ſet his heart on Daniel to 
deliver him, and 4 laboured (fays the Hiſtory ) an whole day, till the 
oing down of the Sun to deliver him : he wanted ſuch Judges as Cam- 
; had, to find out an Evaſion ; But the King himtfelt ſealed the ſtone 
that was laid upon the mouth of the Den with hus own Signet, and with 
the Signet of the Lords, that the purpoſe might not be changed concern= 
ing Dantel. 
hal opus eff (fays a learned Author, writing of the Government 
of England) Licentiam dominandi in Rege Coerceri, quoniam quicquid in 
adminiſtranda rerum ſumma vel contra Patrie leges vel minus ex populz 
commodo geſtum fucrit 1d omne Miniftris Luendum rejicitur Adeo ut non 
ab adulatione ſed ab equitate ſumma fluxerit Notum Axioma apud No- 
ſtrates. Rex Nunquam poteF? Errare aut cuiquam injuriam facere Quippe 
in Adminiſtros & Conciliarios quorum eſt Admonere Principem iniqua 
volenti, denegare . operam , aut officio renunciare, potiuſquam contra 
Lager: quicquam jubenti parere tam culpa omnis quam pena derivari ſolet 
ever. | 
And we have ſeen Examples of ſuch in our times, many that have 
left good Places, rather than act againſt their Judgments. 
 Thereisa rare Example of this in the French Hiſtory. 
Lewis the Eleventh, King of France, at the Pope's importunity, had 
ſigned a Concordate for ſetting aſide the Pragmarical Sanction which 
was made in defence of the Liberties of the Ga#ican Church, and the 
King had undertaken to the Pope, that his Parliaments ſhould approve 
of what he had done, and the King fent a Command to the Partiaments 
accordingly, and required them to give a punctual obedience to his Or- 
Dr. Burnet's der, The King's Advocate, Fohannes Romanus, _—_ ſouthy againſt it, 


Res = and being threatned to be turned out of his Place for his pains, he 


Princes, 239. aid, 

K. Famecin The King had freely beſtowed that Office on him, and he would diſcharge 

his Premoni- 2# faithfully,as long as the King thought fit to continue him in it and ſhould 

Chri _ be ready to lay it down, whenever it pleaſed the King : But he would ſuffer 

Monarchs, «/! things, rather then do any thing againf? his Conſcience or the King's 

298. Honour and the good of the Kingdom : and out he went. 

ObjeRion. It will be admitted by thote that argue for the Prerogative of Di- 
{penſing, that tho' the King, without the Parliament, cannot diſſolve nor 
repeal, no nor fo much as ſuſpend the Law totally, tho' but tor a time, 

: but 
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but he may difpence with it, as to ſome particular perſons, and for fome 
limited time, and to the Law wall ſtill remain in force againſt all o- 
thers. 


Judge who are to be diſpenſed with, fo that he is not limited to any 
munber, nor to any time, fo that tho' he may rt in the groſs diſpence 
with the Law. yet he does the fame thing by retail, which comes all to 
one, Or it 15 in his Royal Will and Pleature to do to : We are nothing 
beholding-to the Judges if the King uſes his Prerogative with modera- 
tion. h | | 
According to that fort of Argument that is called Zzd4atzo : which isa 
particalaribus ad Uriverſalia progreſſus. He that can diſpence with 4, B, 
C, and {o with the 24 Letters, one by one, does in truth diſpence with 
the whole Alphabet ; but he nauſt not do it /"o /f&u. | 

And we find it by Experience. What ſignifie thoſe feveral Adts of 
Parliament that forbid a Judge of Afſize to Execute that Office in the 
County where he was born or dwells, they arecaſily and daily diſpens'd 
with ? 

How many Acts have keen made againſt pardoning of Murder, and 
ro make void tuch Pardons, and what fruit have they had > Letus hear 
a learned Judge plainly ſpeaking his experience and his mind in ir : 
Stamford, in his Pleas of the Crown, fol. 101. fays, that tho' there are 
words to null and make void theſe Charters of Pardon , yet by put- 
ting into the Charters of Pardon thete words, viz. Now Ob/taxte al;- 
nuo Statuto in contrarium Edito, the torce of theſe Statutes is taken 
away, and not only of theſe, (fays he) but alfo of all others, in which 
_ this Claufe of Nor citaxte is put, and it is put (fays he) in every Let- 
ters Patents. | 

And fol. 102. (te lays) that the Statute of x3 R. 2. Szat. 2. c. 1. and 
the rett of the Statutes to the tame effect, have always been deſtroy'd 
by that Claule of No» otftante ; and fo falte Suggettions have continued 
(tays he) to this day without redrets, and abound from one day to 
another, to the great detriment of the Publick Weal, and do not ceaſe 
till Princes have more regard what Charters they pats ; and he might 
have added, till the King's Attorney and Council at Law ſhall havo more 


Fidelity and Courage. 


[ hear, that in juſtification of ſuch a Diſpenſation as this, it was faid Olje2on, 


in the Argument of the Caſe of Sir Edward Hales, in the Court of 
King's-Bench, That there is no Law whatever, but may be diſpenſed 
with by the Supreme Law-giver, as the Laws of God may be ditpen- 
ſed with by God himlelt, as appearsby God's command to Abraham, to 
ſacrifice his Son Zſaac. ; 

So likewiſe may the Laws of Man be diſpensd with by the Supreme 


Legiflator. 


f fully agree to this, and have already argued upon this ground, That 4rſwer. 


the Legiſlators (and no-other) can diſpence with their own Laws, and I 
have given ſeveral Inſtances and Examples wherein it was ſo pracled ; 
that is, by King and Parhament. MS ins = 

But does this juſtifie the preſents Difpenfation now in difpute 2 I 
agree the King hath a great and moſt eminent part in the Legiſlature, 
and in the paſſing of Imaws, it is he that quickens the Embrio, and firſt 


gives 


Thoſe that will argue thus, do yet hold, that the King is the ſole 4v/ver 
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gives it Lite, but under favour , and with all due Revyerence to tt; 
King, I may affirm it, That the King hath not the ſole Legiſlature, 12} 
as Almighty God hath over his Creatures, but the whole Kingdom ;:a:.; 
a ſhare 1n that Power, as I have tully proved, as well as the King. 

'T would cite one Caſe, not fo much to prove what I have ſaid here- 
in, but rather to illuſtrate it : It was a Cafe in Z7/. 11 Jac. B. R. Do-' 
minus Rex , and Allen againſt Zooly, in the Second Part of Bulſtrode's 
Reports, 186, to 191. in an Information brought upon the Statute of 
5 Eliz. for uſing the Trade of an Upholſterer, mn which he had not fer- 
ved as an Apprentice Seven Years. The Defendant pleaded, That he 
was a Freeman of Loxdon, and that by the Cuſtom of London, a Free- 
man might uſe any Trade ; and he alledged that the Cuſtom was con- 
firmed per Regem in Parliamento. It was holden firſt,that there can be 
no good Act of Parliament,without the three Conſents,viz.Ot the King, 
Lords, and Commons. 2. 'Fhat tho! divers Acts of Parhament do not 
ſpecifie theſe Three Aſſents, but only mention the King as Dominus 
Rex Statuit ; and as it is in the Prince's Caſe, Dominus Rex de Commun? 
Concilio Statuit (and the like) : Yet when the Party will Plead, he 
ought to Plead it according to Law , and to {et forth all the Afſents, 
that is, of the King, Lords, and Commons: and this was the Opinion 
of the whole Court. "Now Pleading 1s an exact fetting forth of- the 
Truth. We are not to raite Arguments from Forms of Speaking, but 
rather from exact Pleading, and the Reſolutions of Judges : And tho' 
Magna Charta in the ſtile , ſeems to be ſpoken by K. ZZ. 3. as by the 
word (conceſſimus); yet the Act of 15 E. 3.c. 1. recites that it was 
made a Law by the King, Lords, and Commons, and that what js ſaid 
to be granted, was but their former Right. Lambert's Archion, 267, 
6c. 

T hear, that in ſpeaking to the Caſe of Sir Edward Hales, it was ob- 
ſerved that by this Act ot 25 Car.2. there is no incapacity,or diſability az 
the firſt, and upon the admiſſion to the Office put upon any Perſon from 
taking of an Office, but that he is well admitted to it, and the Grant 
is good, and that time 1s given to take the Teſts, and if by the times 
given he fail to take them, then he is to be diſabled, and the Grants are 
to become void, but not before : Like a Condition ſubſequent that de- 
feats the Eſtate, which yet was well veſted ; and then before the Grant 
is defeated , and the Party become diſabled , the King's Diſpenſation 
ſteps in-and prevents the Penalty and Diſability : And herein (it was 
{aid) it differs from the Caſe of Symony , and buying of Offices, 
where the Intereſt never veſted, but the Perſon was firſt diſabled. 

There is indecd a difference, but none that 1s material, for it is all 
one whether the Party be diſabled to take, or whether having well 
taken, and bcen well admitted, he is afterward diſabled to hold, and 
retain, by not performing the Condition : For when he is firſt admit- 
ted, it 1s ſub modo, and under a Condition , that it he fail to perform 
what the Law requires, his Office ſhall be void. 

Another Argument (as hear it reported) was rais'd from the King's 
being a Soverazgn Prince, and from thence it was inferred , that he 
might diſpenſe with Laws that aye Penal upon neceſſity, whereof he is 
the ſole Judge. 


The 


(4t ) 


The ground of this Argument, namely, That the King is a Soveraign 4/zer. 


Prince ; it it ſerve tor the Point in queſtion, it may alfo-extend a great 
way further then to this queſtion we have betore us, 1t 1s hard to li- 
mir the extent of it , it {cems to ſpeak that we mutt obey without Re- 
erve. 

The word (Soverazgs ) is French, and in Latin is Supremus, id eff qui 
in alios poteſtateia habet - "The Correlate whereot is , Subditus, or a 
Subject, and is attributed frequently to fome ſorts of Subjects, cipecial- 
ly to the Heads or Superiours of Religious Orders. : 

But among us, tho' now trequently uled in our humble Addrefſles 
to the King, or 1n our reverend mention of him, yet we find it very 
rarely, if ever, uſed in our ancient Acts of Parliament, or in our Law 
Books. | : 

I find no mention of the very word among the many Attributes and 
Titles aſcribed to Kings and Princes, in Mr. Se/dex's Titles of Honour : 
He hath that which is Synonimous, as Supream Monarch, as it figni- 


tics in oppoſition , or in diſtinction to Princes that are ſubordinate and 
teudatory, ſuch as 7acitus ſpeaks of, that the Rowans (when their Go- Or Tribura- 


vernment was Popular) had in/trumenta ſervitutis, Reges. 
But properly, he is a King that is a Soveraign , and hath no Supe- 
rzour upon Earth : According to Martial, Rex es? qui Regem (Maxime) 


ou hatbeat. 


And ſuch we freely and cheerfully acknowledge the King to be, and 


the beſt and moſt of his Subjects do {wear that he is the only Supream 
Governour of this Realm, and of all other his Dominions, as well in all 
Spiritual, or Eccleſiaſtical, as Temporal Cauſes, and that no Foreign 
Prince hath any Power within this Realm. And I wiſh that all the reſt 
of his Subjects would heartily take this Oath : but this among others, 
is that which Sir Edward Zales's Diſpenſation extends to. | 

Yet how from hence it can be argued that the King can diſpenſe with 
his Laws, I do not fee. I mean Laws of the fame nature as that we 
have now before us. | 

Therefore thoſe that uſed this Argument ſurely meant the word of 
(Soveraign) in another ſence. viz. Abſolute & Solutus a legibus. | 

If they mean by (Soveraign) a Prince that 1s ablolute, and ſolutus 
a legibus (and they muſt underſtand it ſo, or elſe I do not fee how it 
is pertinent to the preſent Argument) this is of a mighty Conſequence, 
and ought to have been well conſidered betore it had been uſed. 

I find the word in this ſence (as I take it) propounded inan additi- 
on or {aving to the Petition of Right, 3 Car. 1. viz. Net 7o infringe 
Soveraign Power + But it was not liked, and upon Reaſons given at a 
Conterence , thoſe that did propound it, were ſatisfied to lay it aſide. 
It may be read. in the Memorials of the Eng/iſh Aﬀairs, fol. 10. 

If the word (Soveraign) be meant in this ſence, it 1s oppos'd by all 
our ancient Authors, Judges, and others, by plain and expreſs Lan- 
' guage, whoſe very Writings I have before cited, and I will but only 


touch upon them again. 


Fleta lays, Superiorem non habet Rex in Regno nift Deum & Legem per L. 1.C. 5. 


Legem fatus eff Rex : This fully expounds the word Sovereign. 

Both Pleta and Brat. and Sir Gilbert Thornton (who was Chief Ju- 
{lice in Edw. the Firſt's time ) take notice of that : Jus Cefareum, or 
Lex Regia, as it is called by the —— Nec obſtat quod dicitur _ 

LV 1ke 
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Princip placet Legis habet vigorem : For 1t never was received in Zu;. 
{and, but in a reſtrained ſence. - 
And with this agrees the ancient Coronation Oath, That the Kin 

ſhall hold tle Laws and Cuſtoms of the Realm, which the People have 
choſen. But King Z7. 8. with his own hand, corrected the old Oath, 
to the effect tollowing, viz. That he ſhall hold the Laws and Cuſtoms 
of the Realm , not prejudicial to his Crown or Imperial Juri{dittion : 

j Archbiſhop The Original of this Correction is in Sir Robert Cotton's Library + 

Leud roo did See the Hiſtory of the Reformation : Sir Fohn Fortejcaz, iometime 

the like. Chief Juſtice, and afterwards Lord Chancellor, in his Book De Laudi. 
bus Legum Anglig « The Civil Law (fays he) runs thus, Quod Priy. 
cipz placuit legs vigorem habet, ſed longe aliter poteſt, Rex politice impe- 
rans quza acc Leges fine ſubditorum aſſenſu mutari poterit : Poteſtas regia 
Lege Politica cohibetur. 

Sir Edward Coke, in his 12 Rep. fol. 63, 64, and 65. ( ſays ) It was 

+ K.7ames x. greatly marvell'd that the Archbiſhop Bazcroft durſt inform K. Fames|| 

in his Speech that ſuch abtolute Power and Authority (as 1s there mentioned ) belong'd 

ro borh Hou- to the King, by the Word of God, and there Sir E. C. cites the Say- 

I " ings of theſe ancient Authors in our Law : But he ſays that the King 

fol. 533, fays Was greatly offended with him. 

rheKingwith A Learned Civilian gives ſome reſtraint even to the Lex Regia in 

his _ this point : YVinius in his Comment upon the »/fzz. fol. 38x, Populys 

Giles :, ma- Romanus jura Majeſtatis omnia abdicative in principem tranſftulit , hinc 

king orform- Principes Romani Legibus ſoluti fuerant. But he utterly oppoſes that 

ing of any Opinion of the School-men : Principem Legibus ſolutum eſſe quoad vin 

—_ of Laws. oattivan ſed etiam quoad vim direttivam. Rot. Parl. 11. R. 2. The 

ir alter > 

Rewleiglfs King and Parliament declare, That the Realm of England never was, 

Hiſt. ofthe nor was it intended by the Kirg and Lords, that ever it ſhould be go- 

Warld,fo!. yerned by the Civil Law. 

"I In the deciding of the Great and Royal Controverſie, in the time of 
K. EF. x. concerning Right of Succeſſion in the Crown of Scotland ; it 
was debated by the Commiſſioners, according to what Law that Caſe 
ſhould be determined ; whether by the Law of Erg/and, or of Scotland, 
by the CivilLaw, as being the Fus gentium, before the King of England, 
as being theSuperior Lord : they all at laſt concluded, That the Civil 
Law by no means ſhould be atimitted : Ne inde Majeſtatis Anglicang Juri 
Feret detrimentum. Seld. diſſertatio ad Fletarn, 539. 

Mr. Se/dex, mentioning Fohn of Salibury, who ſaid, that in his time 
there were thoſe that did prefer the Civil Law betore all other Laws, 
e{pecially, that de abſoluta principis poteſtate que in lege habetur 
Regza ; he fays, it was meant of none but de aſſentatoribus i/lius ſeculi 
exgenere Hieratico, non de gente Anglicana aut de aliis qui Judiciis tunc 
prefuere , Tt would have been far from any of the Eng/i/h Nation, 
cfpecially tron any of the Judges,to have maintained any ſuch Opinion. 

Se/d. Difſert. But let it be underſtood (ano ſenſu) and in a proper and literal ſence 

or too, and it 1s very true and agreeable to our Law, guod Regi placuit le 
gs vigorem habet ; without the King's Placet, and his Royal Conſent, 
nothing is Law amongſt us. The Laws already in force, have had the 
Conſent of his Predeceſlors, and no new Law can paſs without the Roy» 
al Aſſent ; nay, they are his Royal Words, Le Roy /e vent, that firſt gives 
life to any new Law. 

And the Judges Oath in the time of ZZ. 3. was, that they _ 

juog- 


( 43 ) 
judge Secundum Legem & conſuetudinem regni ; which words (as Mr. Sel- 
den there ſays) ſeem deſignedly to Exclude the Jus Czſaream then lately 
brought in: whereof, as he ſays, fome were tond in thote times ; and 
he tells us of what Order they were, but they were not Common Layw- 
yers nor Judges, but the Hierarchy. 

But ſhould Judges give countenance to any ſuch Law in the Latitude 
of it, they ſhould be put in mind of what was done by King Edward 
the Conteſſor, which we are taught by Sir Roger Twi/den, in his Preface 
to the Laws of W:/;am the Firit, annexed to vir. Lambert's Treatiſe, 
De priſcis Anglor Legibus, tol. 155. Ones ({ays he) gui Leges iniquas 
adinvenerant & injuſta Judicia judicaverant multaq; concilia contra Ay- 
glos dederant, exlegavit : ſuch Enemies to the Laws ot England thould 
be put out of the Protection of the Laws of England. Rode caper Vi- 
tem, Sc. 

_ It is faid amongſt the Laws of King Zerry the Firſt, c. 28. (and it is 
in the very Body of that Law) Lambert, ibid. 186. Gravius Laceran- 
tur pauperes, a pravis Judicibus, quam a cruentis hoſtibus. 

The Lords ot Parliament, when any attempt is made to introduce the 
Ceſarean Law, (as once in the time of our K. #7. 3. there was an endea- 


vour to bring in part of the Pontificzan Law ) and it was by the Biſhops, 5.17 Din. 
I make no doubt but they will antwer 2a voce, as their Anceſtors then rar.ad fletam. 
did Nagemus Leges Anglia mutare que hucuſg; uſitate ſunt & approbate fol. 537- 


The Statute of Merton, c. 9. 2 Juſtit. fol. 96. 

The Act of 25 Car. 2. one of the principal Ends and Aims of it is, to 
keep out that Foreign Power, that would pretend to a Soveraignty or 
Supremacy over our Soveraign , but the Diſpenſing with this Law 
(which is maintained to be-a Right incident to the Soveraign Prince) 
{cems to be the likel:eſt way of ſetting upagain that Pretence and Claim 
of a Foreign Biſhop, which was ſo long uſurp'd, and againſt which Pre 
rence ſo many. Adts of Parliament have been made,and which our ancient 
Kings did of old utterly renounce and diſclaim, and we know the ſame 
Foreign Biſhop hath made another Pretence to England, beſides, that 
Eccleſiaſtical Power, by colour of a Reſignation, made by King John. But 
King Zen. 3. Son and next Succeſſor to King John, inthe General Coun- 
cil at Lyons, Anno 12.45. by his Embaſſador and Advocate, made a Spe- 


cial Proteſtation againſt that pretended Reſignation made to as 3 Pryre's Se 
the Pope's Legate, (Junocent the Third) as a meer Nullity, 2 guod 2un- cond Tome; 

quam conſenſit Regni Univerſitas, and afterwards upon the Pope's iſſuing Fe. 290, 292, 

out of Proceſs againſt K. F. 3. and the whole Kingdom, tor the Homage 29% & 3or, 


and the Arrears of the x 000 Marks Rent due to him. 


The Parliament declared, That King Fehr, nor no other, could put 4s x. z: 
himſelf or his Realm into ſuch a ſubjetion, wthout their conſent. Ror. Parl, 
And that it was againſt the Oath King Joh had taken at his Coro- 9% 7: 5. 


nation. 

This Record expounds the word (Sovereignty) in the true ſence of 
it, namely, that our Sovereign is no way ſubject to the Biſhop of Rome, 
or to any Foreign Power. But it doth no way import, that the King can 
diſpoſe of his People ut placuit Regz, or alter the Government, without 
the Peoples conſent, nor diſpence with his Coronation-Oath, but proves 


the quite contrary. 
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Short Argument 


PLEADINGS 


Of the aforementioned 


CASE of Sir EDV. HALES. 


H E firſt Point argued by the Plaintiff's Councel was, 
That it appears by the Declaration, andait is now con- 
teſsd by the Defendant's joyning Demurrer, that zhe De- 
fendant hath been 1ndifted for this Offence, in exercifing 


the Office of a Colonel, without having taken the Tefts. 


And upon the Indiqtment he either did plead this Diſpenfation, or 
might have pleaded it. And he 15 mow Convitt, according to the di- 
rection of the ACt of 25 Car. 2. fo that he now comes too late to plead 


it to this Action : for he cannot falſifie the Convition,. nor averr any | 


thing againl(t the Record of it, and bring the Fa& to be tryed over again 
in this Action; bur is concluded and eſtopp'd in Law to ſay any thing 
to the contrary of that Record, by which he is tound guilty of the Ot- 
fence againſt this Aft of Parliament. 

The Defendant cither did plead this Diſpentation or Pardon to the In- 
dictment, in diſcharge of the Indictment, and it hath been over-ryled by 
the Judges at the Afſizes, (as by Law it ought to be, being no good 
Plea: ) 

Or he might have pleaded it, if he had been advis'd it had been a 
good Plea. And n»t having done it, he hath elaps'd his time, and 
now comes too late to plead it, being Convict of the Crime. : 


To this it was objefted, ( as I hear ) That the Plaintiff, if he will 0bjet. 
take the advantage of an E/oppel, ought to have ſet it forth by way Eſtoppel. 


of Replication to the Defendants Plea, and to have relied upon 
it. | 

For the Rule is, That he that pleads an Eſtoppel, muſt rely upon it 
as an Eſtoppel. 


if. | | 
But in this Caſe the Plaintiff does not plead the Eſtoppel, but the 


Eſtoppel appears by the Declaration, and the Defendant's own Plea to- 


gether : ſo that there was no need for the Plaintiff to ſet that forth by 


way of Replication; which: doth ſufficiently appear by the Defendant's 
N own 


—_— 
_— : > 
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Tt is true, if a man will plead an Eſtoppel, he muſt rely upon Anſw. 
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own Pleas, wiz. That he did not take the Teſts within the time limitteg 
by the At, and the Convidtion 1s conteſs'd by his Plea, and joyning in 
Demurrer. $7 5 
Tf a man recover a Debt upon a Bond, and before Execution dies , if 
his Executor ſue a Scire Facias upon that Judgment, the Defendant can- 
- not plead any Plea that he might have pleaded before, as Non eſt faftum, 
or by Dares, or the like: for he is concluded by the Judgment. 
Ia Faſon and Ketes Caſe, in Siderfen's Reports, fol. 43. by Bridgman, 
Chict Juſtice, a man ſhall never help himſelf by Azdita querela, (tho! 
that is 4h equitable Suit at Law) for any matter that he might have 
pleaded before. | 
Objef. 2. There is no Eſtoppel in this Caſe: for the Conviction 1s upon an In- 
Here is no ditment, which is the King's Suit; and this is the S#7t of another,viz.the 
Eſtoppel. now Plaintitts, and fo they are 2wo diſtintt Suits, | 
Anſw. The Conviction upon the Indictment, is an Eſtoppel againſt the 
Defendant himſelf ; of which any man may take the advantage, and 
he himſelf ſhall never be admitted to averr againſt it. As in Maynyes 
Caſe, in Leonard's firſt part, fol. 3. 
A Stranger An Attainder for Treafon is an Znzverſal Eſtoppel, of which any 
may take rhe Stranger may rake the advantage, not only againſt the Party attainted, 
advantage of yt againſt his Wife too, if ſhe tue for Dower, And it does not run in 
chis BRoPP. Privity. By Jams. Ch. Bar. | 
| | Where a man is attainted by his own Confeſſion of a 
7 E. 4. 1. Br. Etoppel 163, Felony, a Stranger is not Eſtopp'd, to fay he was not 
guilty. Bur it 4, commit Felony, and after enfeoff 
Xnoil & Heymer's third Kebk. FJ-S. of his Land, and after A. is attaint of this Felony 
528. by Chict Juſtice Hale. by Verdict, there F. S. 1s Eſtopp'd, and may not averr 


That a Stranger cannot falſifie that .4. .was not guilty, becauſe he claims under him; 


a Verdict. much leſs ſhall A. himſelf averr againſt the VerdiQ, that 
| he 1s not guilty. | 
Rel. Abr. firſt part, 362. If a man be acquitted of Felony, all the World, fays 


Grevil in Fellow. Rep. 81, b. is Eſtoop'd to fay the con- 

Dr. and Stud. 65. 2 ad fin. © trary. So wice vers, it he be convict, by the fame 

6. reaſon. 

Objef.2. As to that which is objected, that the Convittion is upon: an Indid- 
ment (which is the King's Suit ) but this is another Suit; and therefore 
the Verdict ſhall not conclude the Detendant in this Suit. 

Anſw. This 1s #of another Suit, but in ctfe& an Execution upon the Convi- 
ion, and grounded upon that Record ; and therefore not meerly a 

A dependant new Suit, but a dependant Aion ; as a Writ of Error, or an Audita que- 

Action. rela, or a Scire Facias upon a Record, are dependant Suits, or an 4ton 
of Debt upon a Judgment. | 

The A& of 25 Car. 2. c. 2. hath made it Criminal in any perſon, af- 
ter his neglect of taking the two Oaths, or of the Sacrament, by the 
times limited, to execute any ſuch Office or Place of Truſt : and for 
ſuch Offence hath made him 1ndiQable at the Aſſizes ; and upon a Con- 
viction the Offender incurs ( among other Penalties ) the forfeiture of 
500 1- and gives it toany one that will ſue for it in an Action of Debt. 

So the Statute hath directed the method of trying the Offence, and of 
convicting the Offender, by Inditment at the Aſſizes, 7 

And it he that ſues for the Forfeiture ſhall be driven to prove the Of- 
fence over again, then the Conviftion at the Aſſizes ſerves for nothing, but 

was 
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was all in vain. And ſuch ConſtruQion defeats the intention of the Laws ' 1 22000 
makers, for they intended this for the only Tryal, and not to have ſe- [ ih IR 
veral Tryals ; for ſuppoſe it ſhould be tryed again in this Action, and a Hu Bite [2 
Verdi& paſs tor the Defendant, here ſhall be Tryal againſt Tryal, and RFI 
Perdift againſt Verdi. And ſuch ConſtruCtion ought to be made of Acs 21. ad 
of Parliament, as may not elude, but agree with the intent of the Law- 1 UAE 
makers ; and ſo, as that no Words, Clauſe, or Sentence, ſhall be altoge- 46% LOU RIde 
ther idle and inſignificant. ; HM AnY 
And this Corvittion upon the Inditment, is the very ground of the A- (To vl 
Aion of Debt brought by the now Plaintift : tor the words of the A@ are, TORN 
and being thereupon lawfully Convicted upon any Jndfcment, e- {0 Brig 
very ſich perſon ſhall from thence-fo2th fozfeit 500 1. 1 a 
So that till rhere be ſuch a Conviction, there 1s no Forfeiture incurr'd © BOT 
of 5007. nor no Action can be brought for the 500/. The Offence WE 6s Ni 
mult be prov'd and determin'd, before any AQion can be brought; and FINN j\ 
therefore the proof of the Offence whereof the Defendant is convict, Ek 1 
muſt not be made in this Action over again : if it muſt, what ſerves the RT EN if 
Conviction for ? $14! WES 
. Suppoſe the Plaintiff here had brought his ACtion, after the negle& of Fo bf 4 
the Defendant of taking the Oaths, and of receiving the Sacrament, and "4 143 FRY 
his aQing in his Office after ſuch negle&s, and before any Convidtion up- Fit $A TIS 
on Indictment, and had only averr'd, that the Detendant had fo negle&- I kn 
ed, and yet acted; would this Attion have been well brought Or, ſup- 6 
poſe there had beena Convidion, but the Plaintiff had not ſet it forth in BE 5 1k 
his Declaration, but had only averr'd the Offence committed; would KEE 025) 
this have been a good Declaration ? Surely it would not: This proves, 4602 E 0A A0R 
that the Record of the Conviction is the very ground and foundation of TY 
this Attion, and the Action would not lie without ſuch Conviction : fo - gt 
that it is not a meer new Adtiov, but a dependant Aftion. - VORICR 
And the uſual difference is where the Action is a dependant Aion, de- An Action WOTITE | 
pending upon a Record, and grounded upon it; and where it 7 a co/- dependant or {TR 
lateral Suit, not depending upon that Record. collateral. oO RUMED 
An Aion againſt the Sheriff for an Eſcape of one taken in Execu- i? > M4 OY 
tion, this is a dependant Action, and is grounded upon the Record of the " Fry if! 
Judgment givep againſt the Party that efcap'd. The Sheriff cannot "* Ot EINE 
aver any thing againſt that Record, and examine it over again; nor 44 $3041 
can he take any advantage of Error or erroneous proceeding, in obtain= BF E 
ing that Judgment. * Saunders Rep. 2 part. Tor. | * Fagues vers $3 00 ne 
So inan Attion of Debt, grounded upon a Judgment, or in an Audzta A $ 1} 0 ik 
qugrela tobe reliev'd upon a Judgment. | ys Ca. 8R. Fg INE 
And ſo'in our Caſe, this Action of Debt for the 5001. is grounded 142. IN, (hs is 
upon the Convidtion, which muſt ſtand for<ruth, as long as it remains in And, Mac WT ond i» 
force not avoided by Error or Attaint. X = 024 DRE 
A Writ of Error to reverſe a Judgment, is a dependant Aﬀtion: In : | FATAL 
error, the Plaintiff may not averr any thing againſt the Record. Mul- - BF 6 I 
lens verſus Weldy. Siderfin's 1\t part 94.Error was ſued in the X7ngs- Bench MF. | \ 
to reverſe a Judgment given in the Pa/ace-Court. And the Plaintiff in "Af" IRENE 
Error aſſign'd for Error, that the Duke of Ormond ( who is principal "HLIGS 
Judge of that Court by Patent ) was not there. It was agreed by the Wnt [71 
Court, that it might not be affign'd for Error, for it was contrary to $55 WFRAÞ 
the Record. | Wh 4 6h 
But Ls | 
Wis 4 
176+ 
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But per Cur. in an AQtion of 'Freſpaſs, or falſe Imprifonment, which 


{ fays that Report) are co//ateral Actions, he may talſifie and aſſign thar, 
it he be taken upon ſuch Judgment. 

So if a man be indicted and convid of an Aſſault and Battery, and af- 
terwards the perſon ſo afſaulred brings his Action for the Battery, this 
hath no dependance upon the Indictment or Conviction, for it may be 
ſued, though there were no Indictment, but is a diſtin& and co/ateral 
Suit. The Indictment and Verditt is noEſtoppel, nor can ſo much as 
be given in Evidence, as 1s held by the whole Gourt in the Caſe of Samp- 
fon verſus Tardley, and Tothill, 19 Car. 2. B.R. Kebles's 2 part, 384. 
The like in a» Appeal of Murder. Kebele's 2 part, 223. 

Another Penalty upon the Offender againſt this Statute of 25 Car. 2. 
is, That he ſhall be diſabled to ſue in any Aﬀtion. Now ſuppoſe a per- 
fon convi@ at the Aſſizes ſues an Action, may not the Defendant 1n that 
Aftion take the advantage of that Diſability. and plead the Convition 3 
As in Caſe of an Outlawry pleaded in Diſability, there need not be ſet forth 


all the proceedings in that Suit wherein the Plaintiff was outlawed, bur 


he may plead the Record of the Outlawry, and rely upon it, and it ſhall 
not be examin'd whether there was any juſt cauſe to ſue him to the Out- 
lawry, or not. | 

The Indictment, the Defendant's Plea to it, and the Yerdit upon it, 

have determin'd the matter of Fad, that the Defendant is pnilty of the 
Offence againſt this AG of Parliament. 
- The A it ſelf hath pronounc'd the Fudgwert, which conſiſts of many 
particulars; one whereof is, That the Detendant ſhall forfes? 500 7. to 
him that will ſue for it. And the Attion of Debt for the 500 /. 
brought by the Plaintiff, grounded upon all theſe, is in the nature of an 
Execution. | | 

And all theſe put together, are not ſeveral and diſtin@ Suits, but in 
efte&t all but one Suit, and Proceſs, one depending upon the other. 

The ſecond Point is, Whether the Diſpenſation pleaded by the Defen- 
dant, be a good Bar to the Action of Debt? And this is properly called, 
The Matter in Law, and the great Point of the Caſe 2 for which I refer 
the Reader to my Argument at large. 


POST- 
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POSTSCRIPT: 


BEING SOME 


 Animadverſions 
UPON 
A Book writ by Sir EDW. HERBERT, 
Lord Chief Juſtice of the Common Pleas, 
ENTITULED, 


A ſhort Account of the Authorities in Law, upon which 
Fudgment was given in Sir Edward Hales's 


Caſe, 


INGE the finiſhing of my Argument about the Power of Dif: 
penſing with Pznal Statutes, a Book came to my hands touching 
the ſame ſubje, entituled, A ſhort Account of the Authorities in Law, 

upon which Tudgment was given in Sir Edward Hales bs Cafe ; writ- 
ten by Sir Edward Herbert, Chief Juſtice. of the Common Pleas, in 
vindication of himſelf. # 

And although I am of opinion, that the ſubſtance of all the Ar- 
guments contained in the ſaid Book, are fully anſwered in my aforeſaid Diſ- 
courſe, yet I hold it neceflary to make fome Animadverfions upon the ſaid 
Book, ' and to point out readily to the Reader the ſeveral Pages of my Diſ: 
courſe, wherein the Arguments of the- Ghief Juſtice are more dicealy and 
particularly treated of, and anſwered. | | 

And there _ great Reverence juſtly due to a Perſon that bears ſo high 
a Character, as alſo to- a- Judgment given in that Superiour Court of the 
King's Bench, 'and by advice'ot all but two of the reſt of the Judges, as I now 
hear, ſome ſhort Apology: had need be uſed for that freedom I have taken to 
animadvert upon it, being (as I am) bur in a private ſtation. 

In ſhort therefore, I have not undertaken it out of any vain conceit of my 
own Abilities, but out of a ſincere deſire to inform fuch asin the approaching 
Parliament--are like to have this great Caſe in Judgment before them ; and 
ſome rnay poſſibly not be at leiſure (as I have been) to ſtudy the Caſe, the 
matter being of a mighty importance. | 
' 'Norhave I entred the Lifts'upon any contentious humour, or taking any ad- 
vantage of the late Happy Change'of publick Aﬀairs. I am (I thank God ) 
more inclin'd to:commiſerate the Diſtreſs that may befal: any perſons by the 
change of the times (it having been my own cale ſo-lately) although they dif- 
fer from me in Judgment or Intereſt. ' I am very far from inſulting over any, 
- whatever hard uſage I my ſelfhave met with. 


Nemo confidat nimium ſecunds, 
Nemo defperet meliora, lapſus. mM | 
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My Apology is this : 


1. I was engaged in the Argument before the coming forth of this Book, and 
it happening into my hands before my publiſhing of my Diſcourſe, I could 
not decline the obſerving ſomething upon ir, without being ſuſpected to 
have given up the Cauſe. ; 

2: The Lord Chief Juſtice himſelf hath by his Book given freſh occaſion fair- 
ly to diſcuſs the point again, by declaring that he expects { as we all do ) 

- that it will receive a diſquiſition in Parhament. + 

2- Andas the Chief Juſtice hath endeavour'd ( with as much as can be faid ) 
to give the World ſatisfaction in the juſtice and right of the Caſe to main- 
tain the Judgment given ; ſo he is well known to be of that ingenuity and 
good temper and candour, as _— to receive a ſatisfaction, if any further 
Argument to the contrary may be ſo happy as to convince him. 


The Chief Juſtice Herbert, pag. 6. gives us the Definition of a Diſpenſation 
out of Sir Edward Coke's 11th Report, fol. 88. viz. D:ſpenſatio mali prohibiti eft de 
jure Domiuo Regt conceſſa, propter impoſſibilitatem previdendi de omnibus particula- 
ribas, 

And again, Diſpenſatio eff: mali prohibiti provida relaxacio utilitate ceu neceſſitate 

enjſata. 
4 Un the word ( Conceſſa ) T would gladly be fatisfy'd when or by 
whom that Power was ever granted to the King; wheres ſhall we find that 
Grant 2 2 : 

It is clear, that whoever hath the entire Power of making a Law, may juſt- 
ly diſpenſe with that Law. And therefore Almighty God being the folk and 
ſupream Law-giver, might diſpenſe even with the Moral Law; as he did with 
the ſixth Commandment, when he commanded A4braham to ſacrifice his Son 
Taac; and with the eighth Commandment, when he commanded the J#aelites 
to borrow the Jewels of the eZgyprians, and to go away without reſtoring of 
them. 

But it ftands not with reaſon, that he who hath but a ſhare with others in 
the making of a Law, (as the King hath po more) ſhould have the power by 
himſelf alone to diſpenſe with the Law, unleſs that power were expreſly in- 
truſted with him by the reſt of the Law-makers ( as ſometimes hath been 
done. 

teas Coke in his ſeventh Report, in the Caſe of Pxzal Starntes, fol.6. 
towards the lower end, does affirm, that this Diſpenſing Power is committed to 
the King By All his Subjects; So that it is not claimed Fure Divino, 
but by Grant from the People. Bur where to find any fuch Grant, we know 
not. | 

I have (as I conceive) made it appear in ry larger Argument, p.14. that the 
firſt Invention of Diſpenſations wich Laws, began by the Pope, about the 
time of- Innocent the Third, and by our King Hezry the Third, in imitation 
and by encouragement from the Pope; 1ſo that it was not by the Grant of the 
People, but ever exclaimed againſt by all good men, and generally «by all the 
people, and ever fenced againſt by a multitude of Ads of Parliament. 

Ic is crue, the Diſpenſing with Laws hath ever ſince been practiſed ; and 
they began at firſt here in England to be uſed only in Caſes where the King 
alone was concern'd, in Statutes made for his own profit, wherein: he might 
have done what he pleasd. Bur it is but of latter times that they have been 
ſtretched ro Caſes that concern the whole Realm. See my Argument, fol.13. 
Hence it evidently appears, it cannot be a legal Prerogative in the King ; 
for that muſt ever be by Preſcription, and reſtrain'd to thoſe.Caſes that have 
been uſed time immemorial, and muſt not be extended to new Caſes. 

Now there hath becn no ſuch uſage as will warrant the Diſpenſing with ſuch 
an At of Parliament as is now before us : that of 25 Car.-2, c. 2. 

_ The Chief Juſtice Herberr, from the Definition before recited, and thoſe 
two Authorities of Sir Edward Coke in his Caſe of Monopolies, and that 
| other 


( '5T ) 
other of Penal Statutes, frames an Argument to prove, that the Diſpenſation 
granted to Sir Edward Hales, was good in Law. | 

Becauſe a Diſpenſation is properly and only in caſe of a Malum Probi- 
bitum, he thence infers, that the King can diſpenſe in all Caſes of Mala Pro- 
hibita, 

Which is a wrong Inference, and that which Logicians call, Fallacia 4 
diffo ſecundum quid ad diftum ſimpliciter. Becauſe he can diſpenſe with ſome, 
that therefore he can diſpenſe with all, is no good Conſequence. 

Ie appears by the late Chief Juſtice Y2ughen's Reports, in the Caſe of Tho- 

as and Sorrel, ( fo often cited by the Chief Juſtice Herbert ) Vaughan's Rep. 
fel. 333. the fourth Paragraph, that his Opinion is, That the King cannot 
diſpenſe with every Malum Prohibitum ; and he gives many Inſtances of ſuch 
Mala Prohibita that are not diſpenſable, fol. 342, and 334. parag. 4- 
Therefore the Lord Chief Juſtice Herber; ſhould ( as I conceive ) 'regu- 
larly firſt have given us the diftintion of Mala Probibita, into ſuch as are 
diſpenſable, and ſuch as are not diſpenſable ; and then have ſhewn, that the 
Diſpenſation granted to Sir Edward Hales, fell under the firſt part: but that 
learned Reporter, ( the chief Juſtice Yaughan ) ( fo often cited by our now 
Lord Chief Juſtice ) in the atoreſaid Cale of Thomas and Sorrel, fol. 352. 
the laſt Paragraph ſave one, quarrels with the-very diſtin&tion of Malum Pro- 
hibitum, and Malum in ſe, and ſays it is confounding. 

| From whence I would obſerve, and from the whole Report in Thomas and 
and Sorrell's Caſe, that the Notion of Diſpenſation is as yer but cruge and un- 
digeſted, and not fully ſhaped and formed by the Judges. 

The Pope was the Inventer of it, Our Kings have borrowed it from 
them. And the Judges, from time to time, have nurſed and drelled ic up, 
and given it countenance. And it is ftill upon the growth and encroach- 
ing, till it hath almoſt ſubverted all Law, and made the Regal Power Abſo- 
lute, if not Diſlolute. 

I muſt agree, that our Books of late have run much upon a Diſtinction, 
viz, Where the breach of a Penal Statute is to the particular damage of any 
perſon, for which ſuch perſon may have his Aion againſt the Breaker of thac 
Law, there tho'-it be but Malum Prohibitum, yet the King cannot diſpenle 
with that Penal Law ; according to the Rule in Bra#or : 


Rex non poteſt gratiam.facere cum injuria & damno alterizs. 


As for inſtance : There are ſeyeral Statutes that prohibic- one man from 
maintaining another's Suit, though in a juft Cauſe. See Poulton de pace Regs 
&* Regni, in his Chapt. of Maintenance, fol. 5. 

Now it is held, that the King cannot diſpenſe with thoſe Laws, becauſe it 
would be to the prejudice and damage of that particular perſon, againſt whom 
the Suit is ſo maintain'd by.another : for there can be no maintenance, but ir 
is to the wrong of a particular perſon. 

So of carrying a Diſtreſs out of the Hundred. 

But there are many other Penal Laws, where by the tranſgrefling of them, 

[no Subje&can have any particular damage, and therefore no particular Action 
for the breach of them. x | 

As upon the Statute that prohibits the Tranſportation of Wool, under a 
Penalty. By the breach of this Law, that is, by the Exportation of Wool, 
no one particular man hath any damage, more than every other man hath ; 
but it is only againſt the Publick Good. | 

And the breach of ſuch a Penal Law. is puniſhable only at the King's Suit, 
by Inditment or Preſentment. 

And the like, where ſuch a Penal Statute gives an Action Popular, to him 
that will ſue for the Penalty, who hath no right to it, more than any other, rill 
his Suit be commenced. yy | 

In theſe Caſes ( it is commonly held) that the King may diſpenſe with 
ſuch Penal Statutes, as to ſome particular perſons, and for ſome limitted time, 


( whereof they make the King the ſole Judge) becauſe , as the reaſon is 
given 
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given in the Chief Juſtice YVaughan's Reports, fol. 344. parap. 2. Such offence 
wrongs none but the King. This is now the common 'receiv'd Opinion and 
Diſtin&tion. And the breach of ſuch kind of Penal Statutes, are ſaid to be 
only the King's damage in his publick capacity, as Supream Governour, and 
wronging none but himſelf. Lord Vaugh. — T3 parag. 3. 0 

But if .we will narrowly ſearch into this Diſtin&tion, and weigh the Reaſons 
ſo given, we ſhall find it is without any juſt ground. . - 

The damage done to the particular perſon in the Caſes paſt,in the firſt _ 
of this diſtin&tion, are meerly his own proper and peculiar damage ; and he 
is intituled to his particular Action for it, in his own proper perſonal Right : 
and therefore, if ke diſcharge and diſpenſe with them, it is no wrong to any 
other man. He may dor what he will with his own. Roe. 

But the Caſes in the ſecond part of this Diſtin&tion, are where the King 
hath a right to the Suit, and the offence anfl damage are faid to be to him 
only. | 
But are they ſo ( as the former) in his own perſonal - right, as his Lands 
and other Revenues are ? or are they to him but as a Truſtee for the Publick, 
for which reaſon he is called Creditor Pznz ? and may he therefore upon the 
like reaſon, diſpenſe with them, or diſpoſe of them, as a Subje&t may do with 
his own particular Intereſts ? | 

Again, Shall a publick Damage and Injury to the whole Nation, be more 
diſpenſable by the King, than the loſs of one private man ? | 


fuit hac ſapientia quondam 
Publica privatis ſecetnere 


And therefore in my apprehenſion the King cannot in ſuch Caſes of Di(- 
penſations, be truly ſaid to wrong none but himſelf; and it is not agreeable 
to the Definition before given, Urilitate Compenſata, for the King wrongs 
the whole Realm by it. Where if he grants a Diſpenſarion with a Penal 
_ of the firſt ſort of this diſtintion, he only wrongs ſome particular per- 
ONS. | | 
The Caſes and Authorities for Diſpenſations in our Books that were' gran- 
ted in ancient times, will generally be found to be only where the Penal 
Statutes were made for the King's own proper intereſt and benefit : As his 
diſpenſing with the Statute of -Adortmain. *For in ſuch Caſes it was to the 
King's own loſs only,in Caſes where the King mightiby Law haye given away 
his Lands or Services. - So the King may in his Patent of Grant of Lands, 
diſpenſe with the Statutes that require there ſhall be mention. of the true Ya- 
lues of them. And by a Non-obſtante to thoſe Statutes ( which is now ge- 
nerally uſed ) the King does in effe declare, that it is his pleaſtire to grant 
thoſe Lands, whatever the Value of themy be more or leſs: and the Statute 
does by expreſs words fave a liberty to the King in that Caſe. EIT 

The King is not a Truſtee for others in ſuch Caſes, nor can theſe Dif 
penſations be faid to be dire&ly to the damage of the Publick. And fuch 
Penal Laws as meerly concern the King's own Revenne or Profit, may 
juſtly be thought to be intended to be made only to put the 'King's matters 
into an ordinary method and courſe,and fo. ſaye the King alabour;as the Lord 
Hobart ſays ; and fo prevent the King's being ſurpriz'd or mifinform'd, when 
Patents are gained from him; and not defign'd to tye the King's hands, or to 
reſtrain his power : as out of all doubt was done and intended by the 'Law-ma- 
kers in our Act of 25 Car.2. IE oh ay <6 SONS, 

But in all the late Caſes and Authorities which we, meet with -in our Books 
concerning Non-obtante's, and Diſpenſations, as'in the:time of King. Henry 
the Seventh, .and ſo downward to this day,: we ſhall-find'them- pratifing up- 
on ſuch Penal Statutes as meerly concern the Publick Good and Benefit, and 
the Laws of. ſuch a nature, by. the breach of which the whole Nation ſuffers : 


. While ſome particular perſons, it may be, by giving a large Fine, or a yearly 


Sum, obtain. the favour to be.diſpensd with and exempt from a Penal Law, 
while all others continue to be bound by it. A 
- 
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As for Example : Where a Statute forbids the Exportation of Wo 
of Cloth undyed or undreſs'd, under a Penalty ; ſach a Law is —_ for 
the Publick Good, and it takes care that our own People ſhall have Em- 
ployment and Maintenance. Yer this is ſuch a Law, as according to the 
receiv'd Diſtin&ion, the King may diſpenſe with, there being no particular 
damage to one man more than to another, by breach of ſuch a Law, al- 
chough ir be a mighty damage to the whole Nation : For by ſuch a Diſpen- 


ſation, the perſon ſo diſpensd with to Export ſuch White Cloth undyed, 


will have the fole Trade, which before the making of that Penal Statute 
was equal anggcommon to all. I wiſh the Houſe of Commons would en- 
quire what valt Riches have been heretofore gotten by ſuch as have obtain'd 
che Diſpenſations with this Penal Statute, beſides the Sums they paid to the 
Crown for them. Theſe are meer Monopolies. x 

In fuch a Caſe it may rightly be applied, That Sin takerh occaſion by the 
Law. It had been better for the Nation, that ſuch Laws were never made: 
being no better obſerv'd : for here again the Diſpenſaion is neither Uziljrate, 
nor Neceſſitate penſata. p 

Look into the Caſe of Thomas and Sorrell, and you will find few or no 
Caſes of Diſpenſations cited out of our Books, but of the time of King 
Henry the Seventh, and much more of very late times : fo that the ill practice 
is ſtill improving and ſtretching. 

The Lord Chief Juſtice Herbert, in the next place, pap. 9. proceeds to 
mention the great Cafe of 2 Her. 7. a Reſolution of all the Judges in the 
Exchequer-Chamber, upon the King's diſpenſing wich the Statute of 23 H. 6. 
Cap. 8. That no man ſhould be a Sheriff abowe one year. This is the great 
Leading Caſe and Authority, upon which the main freſe i5 laid to juſtifie the 
Judgment given in Sir Edward Hales his Cale. 

I would avoid repeating what I have already ſo largely ſaid to this Autho- 
rity, to which I muſt reter my Reader, by which I hope it is moſt evident- 
Iy made out, that the King neither hath, nor never had any juſt Right or 
Power to elect Sheriffs : But the right of Ele&ing was anciently and origi- 
nally belonging to the Freeholders of the ſeveral Counties; and ſince it was 
unjuſtly taken from them ( as they have ever been on the loſing hand ) it 
hath been lodged in the great Officers of the Realm, as the Lord Chancel- 
lor, Lord Treaſurer, Lord Privy-Seal, and the Judges, &c. as appears by the 
ſeveral Statutes. 

And they are to make ſuch Choice every year in the Exchequer, on a da 
appointed by the Starute for that purpoſe. So that the Sheriffs are by choſs 
Statutes to continue in their Offices for one year only. And the King cannot 
hinder ſuch Eleion. 

Only by his Patent or Commiſſion to the Sheriff, hath he uſed to ſignifie 
to the Sheriff himſelf that is ſo choſen, and to publiſh to all others, who the 
perſon is that is fo choſen. This is all the uſe of the Patent ; but it is the 
proper Ele&ion of choſe great Officers that truly veſts them in their Of- 
fice. 
And it does as clearly appear, that when former Kings have diſpensd with 
a Sheriffs continuing in his Office for longer than one year, contrary to the 
ſeveral Statures ſo forbidding ir, the King hath ſo done it by virtue ( not of 
his Prerogative ) but by a ſpecial Act of Parliament enabling him to do ir, 
for ſome extraordinary occaſions, and for ſome limitted time only. See for 
this the Statute of 9 Hen. 5. cap. 5. in the Statutes at large, and my larger 
Argument, fot. 34- | Sh : 

The truth is, the Power of Diſpenſing is originally in the Legiſlators. 
He only can diſpenſe with a Law, that can make a Law. The Power is 
equal ; and the Legiſlators can confer the ſame Power upon the King or any 
others, for ſome convenient time, &«c. as appears by the laſt Inſtance of the 
Sheriff, and divers other like Caſes, mentioned in my foregoing Argument, 
where I have alſo obſerv'd many other things upon that Reſolution of 2 H. 7. 
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The Chief Juſtice Herbert: ſuppoſes the Miſchiefs- recited in the Preamble 
of that Statute of 23 Hen. 6. cap. 8. concerning Sheriffs continuing in their 
Offices longer than one year, to be equal, it not greater (as he judges) 
than the Miſchiefs recited in the Stature of 25 Car. 2. by Papiſts bcing in 
Offices. And from thence, I preſume, would infer, that the Caſe of Sir E7. 
ward Hales is not lo fatalin the conſequence, as the Caſe of a Sheriff. 

'T may appeal to any ordinary Judgment, and to the ſad Experience and 
Tryal we have 1o lately had, and to the deſperate Danger we were fo lately 
in ( from which Almighty God, by no leſs than a Miracle hath in great 
mercy deliverd the Nation ) whether the Miſchiefs that could, any way pot- 
ſibly ariſe from the diſpenſing with the former, (I mean, oF Statute con- 
cerning Sheriffs ) be comparable to the infinite Miſchiefs arifing from putting 
Papiſts into Office, and intruſting them with our Religion, and all our Civil 
Rights. 

The Chief Juſtice, upon thoſe words of the Stattte concerning Sheriffs, viz. 
That no Non-obſtante ſhall make them good, infers, that thoſe words do ſhew, 
that the Parliament which made that At concerning Sherifts,was of opinion, 
that had itnot been for that Clauſe, the King could otherwiſe have diſpens'd 
with that A&t by a Non-obſtante. 

Anſw. This to me ſeems a ſtrained Inference, and that it is very far from 
ſhewing any ſuch Opinion in that Parliament. Ir rather ſignifies, that had 
not the Parliament inſerted that Clauſe into the At, the King might have 
done again as he had frequently practis'd before, viz. granted Diſpenſations 
upon that Statute : which ill practice they endeavour'd to prevent tor the fu- 
cure, not approving the practice, nor owning the power of doing it. Ex ma- 
lis moribus bonze oriuntur Leges. A good Law rather condemns a contrary pra- 
ice before uſed. 

I heartily defire my Reader ( as I have done in my foregoing larger Argy- 
ment ) carefully to obſerve and examine of what ſort and nature thoſe ſeveral 
Caſes are, which the Reſolution of the Cafe of 2 Her. 7. urges to warrant 
that Reſolution. As thofe Caſes concerning the true Value of Lands, which 
the King grants ; and that concerning the ſhipping of Wool to a certain * 
Staple, &c. and let the Reader judge how vaſt a difference there is between 
thoſe Statutes in the nature, and import, and reaſon of them, and this weigh- 
ty important Statute now before us ; and how little that Reſolution of 2 H. 7. 
can be warranted by the Caſes there cited, being of ſo inferiour and minute a 
Conſideration, in compariſon of the principal Caſe. 

Tt is true, Sir Edward Coke ( if the twelfth Report , which goes by his 
name, be truly his ) hath ſince that Reſolution given in 2 Her.7. found out 
new and different Reaſons and Arguments, which are not urged, and there- 
fore I preſume never fo much as thought on, at that time, by the twelve Judges 
who gave the Reſolution in that Caſe of 2 Hen. 7. 

Thus ſays Sir E. Samdys, in his Relation of the Religion uſed in the 
Weſt parts of the World : Thoſe of the Roman Religion made their Great- 
neſs, Wealth, and Honour, to be the very Rule by which to ſquare out the 
Canons of their Faith ; and cthendid ſet Clerks on work ta deviſe Arguments 
ro maintain them. 

Sir Edward Coke ſeems to juſtifie that Reſolution concerning Sheriffs, from 
this ground, wiz. That the King bath a Soveraign Power to command any of his 
Subjets to ſerve him for the Pablick Weal. And this # (ays he) ſolely and in- 
ſeparably annexed to his Perſon, and that this Royal Power cannot be reſtrain'd by any 
Act of Parliament. 12 Rep. fol. 18. 

That it is not ſolely annex'd to the King's perſon, appears by the ſeveral Acts 
of Parliament which I have cited to this purpoſe in my larger Argument, 
fol. 34- where the Power of Diſpenſing with ſome particular Ads, was gi- 
ven to the King by the Parliament, and by him accepted for fome ſhort 
time. And the whole Parliament have in divers Caſes themſetyes exercisd 
this very Power. 

Judge of the weight of the Reaſons faid to be given there by Sir Edward 
Coke, by that one Inſtance of his in the Caſe he puts of Purveyance, 12 Rep. 


fol. 19. 
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fol. 19. which ( he fays) cannot be taken from the King, nd not by A& of 
Parliament. | 

Yet wehave lived to ſee it lately taken away by A& of Parliament; which 
in the Judgment of a Parliament (whichis of che higheſt Authority in Law ) 
may therefore be taken from the King. | 

And is the King in truth reſtrain'd trom commanding his Subjects to ſerve 
him for the Publick Weal, either by thoſe Statutes thar dilable Sheriffs to con- 
tinue in their Offices longer than one year, or by our Statute of 25 Car. 2. that 
diſables Popiſh Recuſants to bear publick Offices : Becauſe tome very nnfit, un- 
capable, and dangerous perſons are diſabled to bear Offices of Truſt and 
Power, ( and this by the King's own conſent to the Ac, and by the advice 
of the great Council the Parliament ) and indeed of the whole Realm ? 

Does the King by this ( which the Judges milſ-call a Reſtraint) want for 
choice of fic perſons to ſerve in Offices ? Doth the Publick Weal ſuffer by 
this Reſtraine? is it not rather preſerv'd by ir ? Hath not the King Proteſtant 


Subjects enow to bear Offices? And are Popiſh Recuſants ( who account 


Proteſtants Hereticks, and to be rooted out and deftroy'd, and with whom 
they hold no Faith is to be kept, and againſt whom they have been continually 
plotting Miſchief) are theſe the ficreſt to be intrufted with the Defence of 
the Proteſtant Religion, and with our Lives and Eſtates, which are all con- 
cerr'd, more or leſs, in every Publick Oihce and Truſt 2? 

And are thoſe perfons ( the Papitts) that have a dependance upon the 
See of Rome, and a Forreign Power, fit to be intruſted with the power of the 
Nation, with che Militia, and the Sea-Ports ? | 

Is not this to commit the Lambto the cuſtody of the Wolf 2? | 

This A that diſables Papiſts to bear Offices, cannot be juſtly ſaid to be a 
Reſtraint upon the King ; that expreſſion ſounds ill, and takes the matter by 
the wrong handle. Ic rather imports the King's Declaration and Reſolution, 
by advice of .his great Council, to employ none in Offices and-Places of Truſt, 
but ſuch as are moſt capable and fit, and will moſt faithfully anſwer the great 
Ends for which they are fo intruſted, that is, the preſervation of the Prote- 
ſtant Religion, which is the true Engliſh Intereſt. | 

And this agrees with the Rules of the Common Law, That if an Office 
be granted to one that is Inidonews, the Grant 1s void, though granted by 
the King himſelf. Of this I have treated more largely, in my Argument, 


oh 27: 
# The Lord Chief Juſtice Herbert, pag. 16. asks the Queſtion, Whether ſo 
many ſolemn Reſolutions of all the Judges of England in the Exchequer- 
Chamber, are not to be rely'd upon for Law? And I anſwer, That if they 
were ten times as many more, yet they are not to be rely'd on againſt many 
expreſs poſitive Ads of Parliament direaly to the contrary. For what words 
could the Parliament uſe more emphatical and expreſs, and more to the pur- 
ole, than by ſaying, That a Non-obtante, or a Diſpenſation, or a Grant of 
uch a thing, ( prohibited by that Law. ) ſhall be abſolutely void, and zpſo 
fafo adjudged void, and the perſon made uncapable to take ? And is not a 
Judgment in Parliament, and by A& of Parliament, of the higheſt Autho- 
rity 2 | 
Put ( ſays the Chief Juſtice, fol. 16.) the conſtant prattice hath been to 
diſpenſe with the Statute of Sheriffs. I anſwer, It hath alſo been a very fre- 
quent practice too for the King, to make ſuch perſons Sheriffs, as were none 
of the number nominated or choſen, as aforeſaid, by the Chancellor, Trea- 
ſurer, Judges, and other great Officers ; and it paſſes for currant that he may 
ſo do, . though it be a vulgar Errour : For it hath been reſolv'd by all che 
twelve Judges, to be an Errour in the King. See Sir Edward Coke's 2 Inſ#it. or 
Magna Charta, fol. 559. and yet it is pratisd to this very day. 3 
The Chief Juſtice, pag. 18. ſeems to excuſe Popiſh Recuſants, for not qua- 
lifying themſelves for Offices, by taking the Oaths and the Teſt, &c. for that 
no man ( ſayshe ) hath it in his power to change his opinion 1n Religion as 
-he pleaſeth, and therefore it is not their fault, .It is an Errour of the mind, 
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Anſw. Here is no occaſion taken to find fault with them for their Opini- 
on ; let them keep their Religion ſtill, if they like it ſo well, who hinders 
them? This Ac of 25 Car. 2. impoſes no Penalty upon them for their O-. 
pinion. But is there any necefliry of cheir being in Offices? Muſt they 
nceds be Guardians of the Proteſtant Religion ? "The Penalty upon them by 
this AR, is not for their Opinion, bur for their preſuming to undertake Offi. 
ces and Truſts, for which they are by King and Parliament adjudg'd and de- 
clar'd unfit. - . ; 

Page 20, & 21. The Chief Juſtice Yaughan is brought in, arguing for the 
Kings Power of Diſpenſing with ( Nominal ) Nuſances, ( as he is pleasd 
to call and diſtinguiſh Nuſances). The word ( Nommal ) ( as there under- 
ſtood ) imports, that though a Parliament declares any thing to be a Nuſance, 
(as ſometimes they do in Ads of Parliament, to render them indiſpenſable ) 
which yet in its proper nature would not otherwife be ſo conceiy'd to be. ; 
that ſuch a Nominal Nuſance ( as he holds) may however be diſpensd with 
by going, though regularly by Law the King may not diſpenſe with any 
Nuſance. | | 

Anfw. Shall any fingle or particular pezſon, though a Chief Juſtice, pre- 
ſame to call that a meer Nominal Nuſance, which a Parliament by a folemn 


AR and Law have adjudg'd and declar'd to be a reat Nufance ? Are: we not 


all concluded by what a Law ſays ? This Arrogance is the Miſchief now com- 
lain'd of. Le, 
: The Chief Juſtice Herbert, pag. 22. at the lower end, ſays, That from the 
abuſe of a thing, an Argument cannot be drawn againſt the thing it ſelf. 1 
agree this is regularly true ; yet we have an Inſtance co the contrary in the 
Scripture, in that point of the Brazen Serpent. But in our Caſe the abuſe 
doth ariſe from the very nature of the thing it felf, from the conſtitution of 
It, | wn 
For the King practiſes no more in diſpenſing, than what theſe Reſolutions 


- of the Judges allow him to do by this pretended Prerogative. The Errour is 


in the Foundation. | 

They have made his Power to be unlimitted, either as to number of per- 
ſons, or as to the time how long the Difſpenſation ſhall continue, Sir X4- 
ward _ ſays, and ſo the other Books, That the King is the ſole Judge 
of theſe. 


Nec Metas Rerum, nec Tempora Ponunt. 


The Chief Juftice Herbert, fol. 24. cites two clear Conceffions ( as he is 
pleas'd to call them ) of all the Commons of England in Parliament, which 
he eſteems much greater Authorities chan the ſeveral Reſolutions: of all the 
twelve Judges. p | | 

But how far theſe are from Conceflions, will eaſily appear to an indifferenc 
Reader. They are no more than prudent and patient avoiding of Diſputes 
with the ſeveral Kings. And there-are multitudes of the like in the old Par- 
liament-Rolls. | 

It is but an humble clearing of themſelves from any purpoſe in general, to 
abridge the King of any of his Prerogatives, ( which have always been tou- 
chy and tender things; ) but it is no clear nor dire& allowance of that dif- 
penſing there mention'd, to be any ſuch Prerogativein him. | 

However, I am glad to ſee an Houſe of Commons to be info great requeſt 
with the Judges. It will be fo at ſome times, more than at others. 

Yet I donot remember, that in any Argument I have hitherto met with a 
Votggor Order, or Opinion of the Houſe of Commons, hath been cited for 
an Authority in Law, beforenow. Will the Houſe of Peers allow of this Au- . 
thority for Law ? | | 

Tt will be faid, That this is but the acknowledgment of Parties concern'd 
in m_— 3 Which is allowed for a good Teſtimony and ſtroggeſt againſt 
themlſelyes. 


Hnſw, 
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nſw. 1 do not like to have the King and his People to have divided Ir;- 
tereſts. — and the Ps ſhould not be look'd upotti: as 

rerogative is given by. Law coicbeKing; the better x enable 
him to Þrotet: and: preſerve the Subjes Rights. Therefore. ic . truly con- 
cerns the People to maintain Prerogative... .. /. . ; , Sgt £5 3 yon 
T could cite ſeveral. Parliament-Records. wherein the poor Houſe of Com- 
mons have been forced to. ſubmit themſelves, and humbly beg. n= of the 
King, for doing no: more than their Duty, meerly to avert [his diſpkaſnre. 
See the Cafe of Sir Thomas Haxey, whom the King adjudpi 2 Traytor,. for 
exhibiting 2 Bill to the Commons for the avoiding of the outrageous Expen- 
ces of the King's Houſe 20 R.2. num. 14,15,16,17, and 23. and:the Commans 
were driven to diſcover his Name to the King, ard the: whole Houſe in a 
mournful manner craving pardon for their entertaining af thac Bill. | 
No doubt, as good an Authority againſt the. Commons for fo ſawcily med- 
ling in a matter fo ſacred, and fo far above them. Yer afterwards, 1 Hew. 4. 
num. 91. that Judgment againſt Sir Thomas Haxey was revers'd. . 3 
As for the diſtinion, pag. 30.. of a Diſability aQually incur'd before the 
medling in an Office, and where the Diſability is prevented by the coming of 
a Diſpenſation ; I anſwer, That its being fo prevented, is but Pericio Principis, 
and a begging of the Queſtion. And tochis Diſtia&ion 1 have (Ichink ) ful- 
ly ſpoken in the foregoing Argument, fol. 40. 7 
The late Parliament, in making this A of 25 Car. 2. had, no doubt, a 
proſpe@ that probably the Crown would diſcend upon a Popiſh Succeflor ; 
and they levelled this A& againſt che Dangers that might then befal our Re- 
ligion and Liberties, and they thought it a good Security : Burt it is all va- 
niſhed and come to nothing, by occaſion of this Judgment in the Caſe of 
Sir Edward Hales. And that muſt be juſtified by-a ( Fat Fuft tia.) 
As to the Objection that the Chief Juſtice fancies might have been made 
againſt him, or advice given him that he ſhould rather have parted with his 
, than to have given a Judgment ſo prejudicial to the Religion he pro: 
Thi. I - that for my part I ſhould never have advis'd him to have 
parted with: his Place, much leſs to have given a Judgment againſt his 
own Opinion. But let his Opinion be what it was, yet ſecing the clear 
intention of the Makers of the Law, contrary to that his Opinion, and 
knowing the deſperate effets and conſequences that would follow upon 
diſpenſing with that A&, ( for we were upon the brink of deſtruction by it ) 
and taking notice ( as this Chief Juſtice and the reſt of the Judges needs 
muſt ) that the . King had firſt endeavourd to have gain'd a Diſpenſing 
Power in thismatter from both Houſes ( which was the fair and legal courſe ) 
and that yet that very Parliament which out of too great a compliance with 
thoſe times, had over-look'd ſo many Grievances, and conniv'd at the King's 
taking and collecting of the Cuſtoms, ( though in truth the ColleQors, and 
all that had any hand in the receiving of them, incurr'd a Pramunire by it ) 
not to mention the ill Artifice uſed in gaining the Exciſe, yet that Parliament 
of the King's, boggled at the Diſpenfing with the A& of 25 Car 2. knowing 
che mighty Importance of it. 
* And though — not but take notice that ſo many Judges at once 
had been remov'd, uſe they could not ſwallow this Bitter Pill, and others 
brought into their places, as might be juſtly ſuſpe&ed to ſerve a Turn, and the 
King's Learned Councel could not at firſt find out this Prerogative to do his 
work with, till ſo many ways had been attempted, and all proved ineffe@u- 
al : ſure in ſach circumſtances it had been Prudence, nay the Duty of the 
Judges, to have referr'd the determination of it to a Parliament ; and the ra- 
ther, becauſe it was to expound a Law newly made, and the conſequences ſo 
dreadful, and the intentof the Law-makers ſo evident. ; 
And this hath been frequently practisd by Judges, in Caſes of far leſs diffi- 
culty and concernment. This I have alſo enlarged upon in my Argument, 
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{58) 
_ But it mighthave been a long cime before any Parliament had been 
gal : | | 3 6 41 1 2 3406,8 
 Anſw. We ought to have Parliaments once a year, and oftner if needbe; 
and eaders prafumitur eſſe mens Regs, que Legs; and we'then ſtoof in great 
need of a Pom even for the ſake of this very: Caſe;: - Y eftig. 
And theſe haſty Judgments'are one ill Cauſe why Parliaments meet no 
oftner z, the Work of Parliaments.is taking out of their hands, by che:Judges. 
And it is the Intereſt of fome great Officers, -that-Parliaments ſhould nor be 
called, or elſe be haſtily prorogu'd or adjourn'd,' 17 4' y-<” 
As to the point of the feigned Action, which the Lord Chief Juſtice ſeems 
tojuſtifie; I conceive he miſtakes the force. 'of. the Qbjecion.. Feigned' Ati- 
ons may be uſeful ; but. this Action againft Sir 'Edward Hales, is ſuſpected not 
only to have been feigned and brought by Covin between. him and his'Ser- 
vane and Friend, but it was feignedly and faintly proſecuted, and not heartily 
and ſtoutly defended. | | 5 | TH oF 
Like the practice of common Fencers, who play for a Prize, they: ſeem to 
be in - earneſt, and look very fierce, but agree before-hand not to hurr'one 
andetier. | | hs." e 


Qui cum ita pugnabat tanquam ſe vincere Nollet 83-2217 
e/£gre, et devittus, proditione ſui, 13 
This ſolemn Reſolution was given upon'a few ſhort Arguments at the Bar, 

and without any at the Bench , and jzupor' other Reaſons ( as Thave heard ) 

which were then made uſe of, are now given by the Chief Juſtice 3 but.che 


f 


Times will not now bear them. we 
After all, I intend not by this to do the Office of an Accuſer, nor to charge 


it as a Crime. Butas I think my ſelf hound in Duty, on the behalf of the 
whole Nation, of my ſelf, ( though a ſmall pare and member of it) -and-of 
. my Friends, I humbly propoſe, Thar the Judgment given in Sir Edward Hales 
his Caſe may, after a due Examination, ( if there be found cauſe) be. legally 
Revers'd by the Houſe of Lords, and thatReverſal approv'd of and confirm'd 
by a ſpecial Ac of Parliament. | ; ry 
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